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CHAPTER XII—NATIONAL ARCHIVES AND 
RECORDS ADMINISTRATION 

EDITORIAL NOTE: Nomenclature changes to chapter XII appear at 69 FR 18803, Apr. 9, 2004. 

SUBCHAPTER A—GENERAL RULES 

Part Page 
1200 Official seals ............................................................ 691 
1201 Collection of claims ................................................ 703 
1202 Regulations implementing the Privacy Act of 1974 717 
1206 National Historical Publications and Records Com-

mission ................................................................. 728 
1207 Uniform administrative requirements for grants 

and cooperative agreements to State and local 
governments ......................................................... 736 

1208 Enforcement of nondiscrimination on the basis of 
handicap in programs or activities conducted by 
the National Archives and Records Administra-
tion ....................................................................... 763 

1210 Uniform administrative requirements for grants 
and agreements with institutions of higher edu-
cation, hospitals, and other non-profit organiza-
tions ..................................................................... 770 

1211 Nondiscrimination on the basis of sex in education 
programs or activities receiving Federal finan-
cial assistance ...................................................... 795 

1212 Governmentwide requirements for drug-free work-
place (financial assistance) .................................. 817 

SUBCHAPTER B—RECORDS MANAGEMENT 

1220 Federal records; general .......................................... 823 
1222 Creation and maintenance of Federal records ......... 828 
1223 Managing vital records ........................................... 833 
1224 Records disposition program ................................... 836 
1225 Scheduling records .................................................. 837 
1226 Implementing disposition ....................................... 841 
1227 General records schedules ....................................... 845 
1228 Loan of permanent and unscheduled records .......... 846 
1229 Emergency authorization to destroy records .......... 847 
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36 CFR Ch. XII (7–1–11 Edition) 

Part Page 
1230 Unlawful or accidental removal, defacing, alter-

ation, or destruction of records ............................ 848 
1231 Transfer of records from the custody of one execu-

tive agency to another ......................................... 849 
1232 Transfer of records to records storage facilities ..... 850 
1233 Transfer, use, and disposition of records in a NARA 

Federal Records Center ........................................ 853 
1234 Facility standards for records storage facilities ..... 856 
1235 Transfer of records to the National Archives of the 

United States ....................................................... 873 
1236 Electronic records management ............................. 880 
1237 Audiovisual, cartographic, and related records 

management ......................................................... 885 
1238 Microform records management ............................. 892 
1239 Program assistance and inspections ....................... 899 
1240–1249 [Reserved] 

SUBCHAPTER C—PUBLIC AVAILABILITY AND USE 

1250 Public availability and use of Federal Records ....... 902 
1251 Testimony by NARA employees relating to agency 

information and production of records in legal 
proceedings ........................................................... 911 

1252 Public use of records, donated historical materials, 
and facilities; general ........................................... 917 

1253 Location of NARA facilities and hours of use ......... 918 
1254 Using records and donated historical materials ...... 921 
1256 Access to records and donated historical materials 939 
1258 Fees ......................................................................... 949 

SUBCHAPTER D—DECLASSIFICATION 

1260 Declassification of national security information .. 953 

SUBCHAPTER E—PRESIDENTIAL RECORDS 

1270 Presidential records ................................................ 963 

SUBCHAPTER F—NIXON PRESIDENTIAL MATERIALS 

1275 Preservation and protection of and access to the 
Presidential historical materials of the Nixon 
Administration ..................................................... 968 

SUBCHAPTER G—NARA FACILITIES 

1280 Use of NARA facilities ............................................ 985 
1281 Presidential library facilities ................................. 997 
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National Archives and Records Administration 

Part Page 
1284 Exhibits ................................................................... 1001 

SUBCHAPTER H—JFK ASSASSINATION RECORDS 

1290 Guidance for interpretation and implementation of 
the President John F. Kennedy Assassination 
Records Collection Act of 1992 (JFK Act) ............. 1003 

1291–1299 [Reserved] 
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SUBCHAPTER A—GENERAL RULES 

PART 1200—OFFICIAL SEALS 

Subpart A—General 

Sec. 
1200.1 Definitions. 

Subpart B—How are NARA’s Official Seals 
and Logos Designed and Used? 

1200.2 How is each NARA seal designed? 
1200.4 How does NARA use its official seals? 
1200.6 Who is authorized to apply the offi-

cial seals on documents or other mate-
rials? 

1200.7 What are NARA logos and how are 
they used? 

Subpart C—Procedures for the Public To 
Request and Use NARA Seals and Logos 

1200.8 How do I request to use the official 
seals and logos? 

1200.10 What are NARA’s criteria for ap-
proval? 

1200.12 How does NARA notify me of the de-
termination? 

1200.14 What are NARA’s conditions for the 
use of the official seals and logos? 

Subpart D—Penalties for Misuse of NARA 
Seals and Logos 

1200.16 Will I be penalized for misusing the 
official seals and logos? 

AUTHORITY: 18 U.S.C. 506, 701, and 1017; 44 
U.S.C. 2104(e), 2116(b), 2302. 

SOURCE: 67 FR 72101, Dec. 4, 2002, unless 
otherwise noted. 

Subpart A—General 

§ 1200.1 Definitions. 

The following definitions apply to 
this part: 

Embossing seal means a display of the 
form and content of the official seal 
made on a die so that the seal can be 
embossed on paper or other medium. 

NARA means all organizational units 
of the National Archives and Records 
Administration. 

NARA logo means a name, trademark, 
service mark, or symbol used by NARA 
in connection with its programs, prod-
ucts, or services. 

Official seal means the original(s) of 
the seal showing the exact form and 
content. 

Replica or reproduction means a copy 
of an official seal or NARA logo dis-
playing the form and content. 

[67 FR 72101, Dec. 4, 2002, as amended at 69 
FR 26046, May 11, 2004] 

Subpart B—How are NARA’s Offi-
cial Seals and Logos De-
signed and Used? 

§ 1200.2 How is each NARA seal de-
signed? 

NARA’s three official seals are illus-
trated in Figures 1, 2, and 30. 

A description of each seal is as fol-
lows: 

(a) The National Archives and Records 
Administration seal. The design is illus-
trated below in Figure 1 and described 
as follows: 

(1) The seal is centered on a disc with 
a double-line border. 

(2) The words ‘‘NATIONAL AR-
CHIVES AND RECORDS ADMINIS-
TRATION’’ encircle the inside of the 
seal and the date 1985 is at the bottom 
center. 

(3) A solid line rendition of a heraldic 
eagle displayed holding in its left talon 
13 arrows, in its right talon a branch of 
olive, bearing on its breast a represen-
tation of the shield of the United 
States. 

(4) Displayed above the eagle’s head 
is a partially unrolled scroll inscribed 
with the words ‘‘LITTERA SCRIPTA 
MANET’’ one above the other. 
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(b) National Archives seal. The design 
is illustrated below and described as in 
paragraph (a) of this section. However, 
the words ‘‘THE NATIONAL AR-

CHIVES OF THE UNITED STATES’’ 
encircle the inside of the seal and the 
date 1934 is at the bottom center. 
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National Archives and Records Administration § 1200.2 

(c) National Archives Trust Fund Board 
seal. The design is illustrated below 
and described as in paragraph (a) of 
this section. However, the words ‘‘NA-

TIONAL ARCHIVES TRUST FUND 
BOARD’’ encircle the inside of the seal 
and the date 1941 is at the bottom cen-
ter. 
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36 CFR Ch. XII (7–1–11 Edition) § 1200.4 

§ 1200.4 How does NARA use its offi-
cial seals? 

NARA uses its three official seals to 
authenticate various copies of docu-
ments and for informational purposes 
as follows: 

(a) The National Archives and 
Records Administration seal, dated 
1985, is used: 

(1) For official business; 
(2) To authenticate copies of Federal 

records in NARA’s temporary custody 
and copies of NARA operational 
records; and 

(3) For informational purposes with 
NARA’s prior approval (includes use by 
NARA employees, the public, and other 
Federal agencies). 

(b) The National Archives seal, dated 
1934, is used to authenticate copies of 
documents in NARA’s permanent legal 
custody. 

(c) The National Archives Trust Fund 
Board seal, dated 1941, is used for Trust 
Fund documents and publications. 

[67 FR 72101, Dec. 4, 2002, as amended at 76 
FR 1524, Jan. 11, 2011] 

§ 1200.6 Who is authorized to apply the 
official seals on documents or other 
materials? 

The Archivist of the United States 
(and the Archivist’s designee) is the 
only individual authorized to apply 
NARA official seals, embossing seals, 
and replicas and reproductions of seals 
to appropriate documents, authentica-
tions, and other material. NARA ac-
cepts requests to use the official seals 
and approves or denies them based on 
the criteria identified in § 1200.10. 

§ 1200.7 What are NARA logos and how 
are they used? 

(a) Agency logo. NARA has one offi-
cial agency logo, which is illustrated as 
follows: 
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(b) The official agency logo is used: 
(1) On agency letterhead and business 

cards; 
(2) On all NARA web and social media 

sites (intranet and internet), whether 
hosted internally, remotely, or on a 

public forum (including sites on which 
a NARA office or program logo also ap-
pears); 

(3) On exhibits; 
(4) On publicity and other branding 

materials, and on items associated 
with a one-time or recurring NARA 
event or activity; 

(5) On agency communications and 
presentations; and 

(6) On other items as approved by the 
Archivist or his designee. 

(c) The official agency logo does not 
replace NARA’s official seals on other 
agency official business, such as cer-
tified records, the FEDERAL REGISTER, 
and authenticated copies. 

(d) Office and program logos. NARA’s 
official office and program logos in-
clude, but are not limited to, those il-
lustrated as follows: 

(1) The Federal Records Center Pro-
gram; 

(2) The National Historical Publica-
tions and Records Commission; 

(3) American Originals; 
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(4) Electronic Records Archives; 

(5) The Archival Research Catalog; 
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(6) The Archives Library Information 
Center; 

(7) Presidential Libraries; 
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36 CFR Ch. XII (7–1–11 Edition) § 1200.7 

(8) Federal Register publications. 
(i) Electronic Code of Federal Regu-

lations. 

(ii) Regulations.gov and FedReg.gov 
Web sites. 

(iii) FEDERAL REGISTER paper edition. 
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(iv) Code of Federal Regulations 
paper edition; 
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(9) Regional archives: 
(i) 
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(ii) Each regional archives has the 
same logo design with the geographic 
location of the facility added. 

(10) The Office of Government Infor-
mation Services (OGIS); 

(11) The Controlled Unclassified In-
formation Office (CUI); and 
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36 CFR Ch. XII (7–1–11 Edition) § 1200.8 

(12) The National Declassification 
Center (NDC). 

(e) Other official NARA logos. For in-
quiries on other official NARA logos, 
contact the Office of General Counsel 
(NGC). Send written inquiries to the 
Office of General Counsel (NGC), Room 
3110, 8601 Adelphi Rd., College Park, 
MD 20740–6001. 

(f) NARA uses its office, program, 
and other official logos (usually in con-
junction with the agency logo) for offi-
cial business, which includes, but is not 
limited to: 

(1) Exhibits; 
(2) Publicity and other materials as-

sociated with a one-time or recurring 
NARA event or activity; 

(3) NARA Web sites (Intranet and 
Internet); 

(4) Officially approved internal and 
external publications; and 

(5) Presentations. 
(g) Use of logos by others. NARA logos 

may be used by the public and other 
Federal agencies for events or activi-
ties co-sponsored by NARA, but only 
with the written approval of the Archi-
vist or his designee. See Subpart C for 
procedures to request approval for use. 

[69 FR 26046, May 11, 2004, as amended at 71 
FR 26834, May 9, 2006; 75 FR 19556, Apr. 15, 
2010; 76 FR 1524, Jan. 11, 2011] 

Subpart C—Procedures for the 
Public To Request and Use 
NARA Seals and Logos 

§ 1200.8 How do I request to use the of-
ficial seals and logos? 

You may only use the official seals 
and logos if NARA approves your writ-
ten request. Follow the procedures in 
this section to request authorization. 

(a) Prepare a written request explain-
ing, in detail: 

(1) The name of the individual/orga-
nization requesting use and how it is 
associated with NARA; 

(2) Which of the official seals and/or 
logos you want to use and how each is 
going to be displayed. Provide a sample 
of the document or other material on 
which the seal(s) and/or logo(s) would 
appear, marking the sample in all 
places where the seal(s) and/or logo(s) 
would be displayed; 

(3) How the intended use of the offi-
cial seal(s) and/or logo(s) is connected 
to your work with NARA on an event 
or activity (example: requesting to use 
the official NARA seal(s) and/or logo(s) 
on a program brochure, poster, or other 
publicity announcing a co-sponsored 
symposium or conference.); and 

(4) The dates of the event or activity 
for which you intend to display the 
seal(s) and/or logo(s). 

(b) You must submit the request at 
least six weeks before you intend to 
use it to the Archivist of the United 
States (N), 8601 Adelphi Rd., College 
Park, MD 20740–6001. 

(c) The OMB control number 3095–0052 
has been assigned to the information 
collection contained in this section. 

[67 FR 72101, Dec. 4, 2002, as amended at 69 
FR 26051, May 11, 2004] 

§ 1200.10 What are NARA’s criteria for 
approval? 

NARA’s criteria for approval are as 
follows: 

(a) NARA must be participating in 
the event or activity by providing 
speakers, space, or other similar serv-
ices (example: NARA co-sponsoring a 
symposium or conference). 

(b) Seals and logos will not be used 
on any article or in any manner that 
reflects unfavorably on NARA or en-
dorses, either directly or by implica-
tion, commercial products or services, 
or a requestor’s policies or activities. 

[67 FR 72101, Dec. 4, 2002, as amended at 69 
FR 26051, May 11, 2004] 

§ 1200.12 How does NARA notify me of 
the determination? 

NARA will notify you by mail of the 
final decision, usually within 3 weeks 
from the date we receive your request. 
If NARA approves your request, we will 
send you a camera-ready copy of the 
official seal(s) and/or logo(s) along with 
an approval letter that will: 
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(a) Reference back to the submitted 
request (either through the date or an-
other distinguishing characteristic) in-
dicating approval of the specific use, as 
defined in the request; and 

(b) Include NARA’s conditions for 
use, which are identified in § 1200.14. 

[67 FR 72101, Dec. 4, 2002, as amended at 69 
FR 26051, May 11, 2004] 

§ 1200.14 What are NARA’s conditions 
for the use of the official seals and 
logos? 

If your request is approved, you must 
follow these conditions: 

(a) Use the official seals and/or logos 
only for the specific purpose for which 
approval was granted; 

(b) Submit additional written re-
quests for any uses other than the use 
granted in the approval letter; 

(c) Do not delegate the approval to 
another individual(s) or organization 
without NARA’s prior approval; and 

(d) Do not change the official seals 
and/or logos themselves. They must 
visually and physically appear as 
NARA originally designed them, with 
no alterations. 

(e) Only use the official seal(s) and/or 
logo(s) for the time period designated 
in the approval letter (example: for the 
duration of a conference or exhibit). 

[67 FR 72101, Dec. 4, 2002, as amended at 69 
FR 26051, May 11, 2004] 

Subpart D—Penalties for Misuse of 
NARA Seals and Logos 

§ 1200.16 Will I be penalized for mis-
using the official seals and logos? 

(a) Seals. (1) If you falsely make, 
forge, counterfeit, mutilate, or alter 
official seals, replicas, reproductions or 
embossing seals, or knowingly use or 
possess with fraudulent intent any al-
tered seal, you are subject to penalties 
under 18 U.S.C. 506. 

(2) If you use the official seals, rep-
licas, reproductions, or embossing seals 
in a manner inconsistent with the pro-
visions of this part, you are subject to 
penalties under 18 U.S.C. 1017 and to 
other provisions of law as applicable. 

(b) Logos. If you use the official 
logos, replicas or reproductions, of 
logos in a manner inconsistent with 

the provisions of this part, you are sub-
ject to penalties under 18 U.S.C. 701. 

[69 FR 26051, May 11, 2004] 

PART 1201—COLLECTION OF 
CLAIMS 

Subpart A—Introduction 

Sec. 
1201.1 Why is NARA issuing these regula-

tions? 
1201.2 Under what authority does NARA 

issue these regulations? 
1201.3 What definitions apply to the regula-

tions in this part? 
1201.4 What types of claims are excluded 

from these regulations? 
1201.5 If a claim is not excluded from these 

regulations, may it be compromised, sus-
pended, terminated, or waived? 

1201.6 What is a claim or debt? 
1201.7 Why does NARA have to collect 

debts? 
1201.8 What action might NARA take to col-

lect debts? 
1201.9 What rights do I have as a debtor? 

Subpart B—General Provisions 

1201.10 Will NARA use a cross-servicing 
agreement with the Department of the 
Treasury to collect its claims? 

1201.11 Will NARA refer claims to the De-
partment of Justice? 

1201.12 Will NARA provide information to 
credit reporting agencies? 

1201.13 How will NARA contract for collec-
tion services? 

1201.14 What should I expect to receive from 
NARA if I owe a debt to NARA? 

1201.15 What will the notice tell me regard-
ing collection actions that might be 
taken if the debt is not paid within 60 
days of the notice, or arrangements to 
pay the debt are not made within 60 days 
of the notice? 

1201.16 What will the notice tell me about 
my opportunity for review of my debt? 

1201.17 What must I do to obtain a review of 
my debt, and how will the review process 
work? 

1201.18 What interest, penalty charges, and 
administrative costs will I have to pay 
on a debt owed to NARA? 

1201.19 How can I resolve my debt through 
voluntary repayment? 

1201.20 What is the extent of the Archivist’s 
authority to compromise debts owed to 
NARA, or to suspend or terminate collec-
tion action on such debts? 

1201.21 May NARA’s failure to comply with 
these regulations be used as a defense to 
a debt? 
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Subpart C—Salary Offset 

1201.30 What debts are included or excluded 
from coverage of these regulations on 
salary offset? 

1201.31 May I ask NARA to waive an over-
payment that otherwise would be col-
lected by offsetting my salary as a Fed-
eral employee? 

1201.32 What are NARA’s procedures for sal-
ary offset? 

1201.33 How will NARA coordinate salary 
offsets with other agencies? 

1201.34 Under what conditions will NARA 
make a refund of amounts collected by 
salary offset? 

1201.35 Will the collection of a claim by sal-
ary offset act as a waiver of my rights to 
dispute the claimed debt? 

Subpart D—Tax Refund Offset 

1201.40 Which debts can NARA refer to the 
Department of the Treasury for collec-
tion by offsetting tax refunds? 

1201.41 What are NARA’s procedures for col-
lecting debts by tax refund offset? 

Subpart E—Administrative Offset 

1201.50 Under what circumstances will 
NARA collect amounts that I owe to 
NARA (or some other Federal agency) by 
offsetting the debt against payments 
that NARA (or some other Federal agen-
cy) owes me? 

1201.51 How will NARA request that my 
debt to NARA be collected by offset 
against some payment that another Fed-
eral agency owes me? 

1201.52 What procedures will NARA use to 
collect amounts I owe to a Federal agen-
cy by offsetting a payment that NARA 
would otherwise make to me? 

1201.53 When may NARA make an offset in 
an expedited manner? 

1201.54 Can a judgment I have obtained 
against the United States be used to sat-
isfy a debt that I owe to NARA? 

Subpart F—Administrative Wage 
Garnishment 

1201.55 How will NARA collect debts 
through Administrative Wage Garnish-
ment? 

AUTHORITY: 5 U.S.C. 5514; 31 U.S.C. 3701– 
3720A, 3720D; 44 U.S.C. 2104(a). 

SOURCE: 67 FR 44757, July 5, 2002, unless 
otherwise noted. 

Subpart A—Introduction 
§ 1201.1 Why is NARA issuing these 

regulations? 
(a) NARA is issuing these regulations 

to inform the public of procedures that 
may be used by NARA for the collec-
tion of debt. 

(b) These regulations provide that 
NARA will attempt to collect debts 
owed to it or other Government agen-
cies either directly, or by other means 
including salary, administrative, tax 
refund offsets, or administrative wage 
garnishment. 

(c) These regulations also provide 
that NARA may enter a cross-servicing 
agreement with the U.S. Department of 
the Treasury (Treasury) under which 
the Treasury will take authorized ac-
tion to collect amounts owed to NARA. 

§ 1201.2 Under what authority does 
NARA issue these regulations? 

(a) NARA is issuing the regulations 
in this part under the authority of 31 
U.S.C. Chapter 37, 3701–3720A and 3720D. 
These sections implement the require-
ments of the Federal Claims Collection 
Act of 1966, as amended by the Debt 
Collection Act of 1982 and the Debt Col-
lection Improvement Act of 1996. 

(b) NARA is also issuing the regula-
tions in this part to conform to the 
Federal Claims Collection Standards 
(FCCS), which prescribe standards for 
handling the Federal Government’s 
claims for money or property. The 
FCCS are issued by the Department of 
Justice (DOJ) and the Treasury at 31 
CFR Chapter IX, Parts 900–904. NARA 
adopts those standards without change. 
The regulations in this part supple-
ment the FCCS by prescribing proce-
dures necessary and appropriate for 
NARA operations. 

(c) NARA is also issuing the regula-
tions in this part to conform to the 
standards for handling Administrative 
Wage Garnishment processing by the 
Federal Government. The standards 
are issued by the Treasury at 31 CFR 
285.11. NARA adopts those standards 
without change. The regulations in 
this part supplement the standards by 
prescribing procedures necessary and 
appropriate for NARA operations. 

(d) NARA is further issuing the regu-
lations in this part under the authority 
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of 5 U.S.C. 5514, and the salary offset 
regulations published by the Office of 
Personnel and Management at 5 CFR 
part 550, subpart K. 

(e) All of these claims collection reg-
ulations are issued under NARA’s au-
thority under 44 U.S.C. 2104(a). 

§ 1201.3 What definitions apply to the 
regulations in this part? 

As used in this part: 
Administrative offset means with-

holding funds payable by the United 
States (including funds payable by the 
United States on behalf of a State gov-
ernment) to, or held by the United 
States for, a person to satisfy a claim. 

Administrative Wage Garnishment 
means a process whereby a Federal 
agency may, without first obtaining a 
court order, order an employer to with-
hold up to 15 percent of your wages for 
payment to the Federal agency to sat-
isfy a delinquent non-tax debt. 

Agency means a department, agency, 
court, court administrative office, or 
instrumentality in the executive, judi-
cial, or legislative branch of govern-
ment, including a government corpora-
tion. 

Archivist means the Archivist of the 
United States, or his or her designee. 

Certification means a written state-
ment received by a paying agency or 
disbursing official from a creditor 
agency that requests the paying agen-
cy or disbursing official to offset the 
salary of an employee and specifies 
that required procedural protections 
have been afforded the employee. 

Claim (see definition of debt in this 
section). 

Compromise means the settlement or 
forgiveness of a debt. 

Creditor agency means the agency to 
which the debt is owed, including a 
debt collection center when acting on 
behalf of the creditor agency. 

Day means calendar day. To count 
days, include the last day of the period 
unless it is a Saturday, a Sunday, or a 
Federal legal holiday. 

Debt collection center means the 
Treasury or any other agency or divi-
sion designated by the Secretary of the 
Treasury with authority to collect 
debts on behalf of creditor agencies. 

Debt and claim are deemed synony-
mous and interchangeable. These terms 

mean an amount of money, funds, or 
property that has been determined by 
an agency official to be due the United 
States from any person, organization, 
or entity except another Federal agen-
cy. For the purpose of administrative 
offset under 31 U.S.C. 3716 and subpart 
E of these regulations, the terms, 
‘‘debt’’ and ‘‘claim’’ also include 
money, funds or property owed by a 
person to a State (including past-due 
support being enforced by a State); the 
District of Columbia; American Samoa; 
Guam; the United States Virgin Is-
lands; the Commonwealth of the North-
ern Marina Islands; or the Common-
wealth of Puerto Rico. 

Debtor means a person, organization, 
or entity, except another Federal agen-
cy, who owes a debt. Use of the terms 
‘‘I,’’ ‘‘you,’’ ‘‘me,’’ and similar ref-
erences to the reader of the regulations 
in this part are meant to apply to debt-
ors as defined in this paragraph. 

Delinquent debt means a debt that has 
not been paid by the date specified in 
NARA’s initial written demand for 
payment or applicable agreement or in-
strument (including a post-delinquency 
payment agreement), unless other sat-
isfactory payment arrangements have 
been made. 

Disposable pay means the part of an 
employee’s pay that remains after de-
ductions that are required to be with-
held by law have been made. 

Employee means a current employee 
of an agency, including a current mem-
ber of the Armed Forces or Reserve of 
the Armed Forces of the United States. 

Federal Claims Collection Standards 
(FCCS) means the standards currently 
published by DOJ and the Treasury at 
31 CFR parts 900–904. 

NARA means the National Archives 
and Records Administration. 

Paying agency means any agency that 
is making payments of any kind to a 
debtor. In some cases, NARA may be 
both the creditor agency and the pay-
ing agency. 

Payroll office means the office that is 
primarily responsible for payroll 
records and the coordination of pay 
matters with the appropriate personnel 
office. 

Person includes a natural person or 
persons, profit or non-profit corpora-
tion, partnership, association, trust, 
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estate, consortium, state or local gov-
ernment, or other entity that is capa-
ble of owing a debt to the United 
States; however, agencies of the United 
States are excluded. 

Private collection contractor means a 
private debt collector under contract 
with an agency to collect a non-tax 
debt owed to the United States. 

Salary offset means a payroll proce-
dure to collect a debt under 5 U.S.C. 
5514 and 31 U.S.C. 3716 by deduction(s) 
at one or more officially established 
pay intervals from the current pay ac-
count of an employee, without his or 
her consent. 

Tax refund offset means the reduction 
of a tax refund by the amount of a 
past-due legally enforceable debt owed 
to NARA or any other Federal agency. 

Waiver means the cancellation, re-
mission, forgiveness, or non-recovery 
of a debt. 

Withholding order means any order for 
withholding or garnishment of pay 
issued by an agency, or judicial or ad-
ministrative body. 

§ 1201.4 What types of claims are ex-
cluded from these regulations? 

The following types of claims are ex-
cluded: 

(a) Debts or claims arising under the 
Internal Revenue Code (26 U.S.C. 1 et 
seq.) or the tariff laws of the United 
States, or the Social Security Act (42 
U.S.C. 301 et seq.); except as provided 
under sec. 204(f) and 1631 (42 U.S.C. 
404(f) and 1383(b)(4)(A)). 

(b) Any case to which the Contract 
Disputes Act (41 U.S.C. 601 et seq.) ap-
plies; 

(c) Any case where collection of a 
debt is explicitly provided for or pro-
vided by another statute, e.g., travel 
advances under 5 U.S.C. 5705 and em-
ployee training expenses under 5 U.S.C. 
4108, or, as provided for by title 11 of 
the United States Code, when the 
claims involve bankruptcy; 

(d) Any debt based in whole or in part 
on conduct in violation of the antitrust 
laws or involving fraud, the presen-
tation of a false claim, or misrepresen-
tation on the part of the debtor or any 
party having an interest in the claim, 
as described in the FCCS, unless DOJ 
authorizes NARA to handle the collec-
tion; 

(e) Claims between Federal agencies; 
(f) Unless otherwise provided by law, 

administrative offset of payments 
under the authority of 31 U.S.C. 3716 to 
collect a debt may not be initiated 
more than 10 years after the Govern-
ment’s right to collect the debt first 
accrued. (Exception: The 10-year limit 
does not apply if facts material to the 
Federal Government’s right to collect 
the debt were not known and could not 
reasonably have been known by the of-
ficial or officials of the Government 
who were charged with the responsi-
bility to discover and collect such 
debts.) The 10-year limitation also does 
not apply to debts reduced to a judge-
ment; and 

(g) Unless otherwise stated, claims 
which have been transferred to Treas-
ury or referred to the Department of 
Justice will be collected in accordance 
with the procedures of those agencies. 

§ 1201.5 If a claim is not excluded from 
these regulations, may it be com-
promised, suspended, terminated, 
or waived? 

Nothing in this part precludes: 
(a) The compromise, suspension, or 

termination of collection actions, 
where appropriate under the FCCS, or 
the use of alternative dispute resolu-
tion methods if they are consistent 
with applicable law and regulations. 

(b) An employee from requesting 
waiver of an erroneous payment under 
5 U.S.C. 5584, 10 U.S.C. 2774, or 32 U.S.C. 
716, or from questioning the amount or 
validity of a debt, in the manner set 
forth in this part. 

§ 1201.6 What is a claim or debt? 

A claim or debt is an amount of 
money, funds, or property that has 
been determined by an agency official 
to be due the United States from any 
person, organization, or entity except 
another Federal agency (see § 1201.3). 

§ 1201.7 Why does NARA have to col-
lect debts? 

Federal agencies are required to try 
to collect claims of the Federal Gov-
ernment for money, funds, or property 
arising out of the agency’s activities. 

VerDate Mar<15>2010 12:12 Sep 29, 2011 Jkt 223139 PO 00000 Frm 00716 Fmt 8010 Sfmt 8010 Y:\SGML\223139.XXX 223139er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



707 

National Archives and Records Administration § 1201.12 

§ 1201.8 What action might NARA take 
to collect debts? 

(a) There are a number of actions 
that NARA is permitted to take when 
attempting to collect debts. These ac-
tions include: 

(1) Salary, tax refund or administra-
tive offset, or administrative wage gar-
nishment (see subparts C, D, E, and F of 
this part respectively); or 

(2) Using the services of private col-
lection contractors. 

(b) In certain instances, usually after 
collection efforts have proven unsuc-
cessful, NARA transfers debts to the 
Treasury for collection or refers them 
to the DOJ for litigation (see §§ 1201.10 
and 1201.11). 

§ 1201.9 What rights do I have as a 
debtor? 

As a debtor you have several basic 
rights. You have a right to: 

(a) Notice as set forth in these regu-
lations (see § 1201.14); 

(b) Inspect the records that NARA 
has used to determine that you owe a 
debt (see § 1201.14); 

(c) Request review of the debt and 
possible payment options (see § 1201.17); 

(d) Propose a voluntary repayment 
agreement (see § 1201.19); and/or 

(e) Question if the debt is excluded 
from these regulations (see § 1201.5(b)). 

Subpart B—General Provisions. 
§ 1201.10 Will NARA use a cross-serv-

icing agreement with the Depart-
ment of the Treasury to collect its 
claims? 

(a) NARA may enter into a cross- 
servicing agreement that authorizes 
the Treasury to take the collection ac-
tions described in this part on behalf of 
NARA. This agreement will describe 
procedures that the Treasury uses to 
collect debts. The debt collection pro-
cedures that the Treasury uses are 
based on 31 U.S.C. chapter 37. 

(b) NARA must transfer to the Treas-
ury any debt that has been delinquent 
for a period of 180 days or more so that 
the Secretary of the Treasury may 
take appropriate action to collect the 
debt or terminate collection action. 
NARA may also transfer to the Treas-
ury any debt that is less than 180 days 
delinquent. 

(c) Paragraph (b) of this section will 
not apply to any debt or claim that: 

(1) Is in litigation or foreclosure; 
(2) Will be disposed of under an ap-

proved asset sales program; 
(3) Has been referred to a private col-

lection contractor for collection for a 
period of time acceptable to the Sec-
retary of the Treasury; 

(4) Is at a debt collection center for a 
period of time acceptable to the Sec-
retary of the Treasury; 

(5) Will be collected under internal 
offset procedures within 3 years after 
the date the debt or claim is first delin-
quent; or 

(6) Is exempt from this requirement 
based on a determination by the Sec-
retary of the Treasury. 

§ 1201.11 Will NARA refer claims to the 
Department of Justice? 

NARA will refer to DOJ for litigation 
claims on which aggressive collection 
actions have been taken, but which 
could not be collected, compromised, 
suspended, or terminated. Referrals 
will be made as early as possible, con-
sistent with aggressive NARA collec-
tion action, and within the period for 
bringing a timely suit against the debt-
or. 

§ 1201.12 Will NARA provide informa-
tion to credit reporting agencies? 

(a) NARA will report certain delin-
quent debts to appropriate consumer 
credit reporting agencies by providing 
the following information: 

(1) A statement that the debt is valid 
and overdue; 

(2) The name, address, taxpayer iden-
tification number, and any other infor-
mation necessary to establish the iden-
tity of the debtor; 

(3) The amount, status, and history 
of the debt; and 

(4) The program or pertinent activity 
under which the debt arose. 

(b) Before disclosing debt informa-
tion to a credit reporting agency, 
NARA: 

(1) Takes reasonable action to locate 
the debtor if a current address is not 
available; 

(2) Provides the notice required under 
§ 1201.14 if a current address is avail-
able; and 
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(3) Obtains satisfactory assurances 
from the credit reporting agency that 
it complies with the Fair Credit Re-
porting Act (15 U.S.C. 1681 et seq.) and 
other Federal laws governing the provi-
sion of credit information. 

(c) At the time debt information is 
submitted to a credit reporting agency, 
NARA provides a written statement to 
the reporting agency that all required 
actions have been taken. In addition, 
NARA thereafter ensures that the cred-
it reporting agency is promptly in-
formed of any substantive change in 
the conditions or amount of the debt, 
and promptly verifies or corrects infor-
mation relevant to the debt. 

(d) If a debtor disputes the validity of 
the debt, the credit reporting agency 
refers the matter to the appropriate 
NARA official. The credit reporting 
agency excludes the debt from its re-
ports until NARA certifies in writing 
that the debt is valid. 

(e) NARA may disclose to a commer-
cial credit bureau information con-
cerning a commercial debt, including 
the following: 

(1) Information necessary to estab-
lish the name, address, and employer 
identification number of the commer-
cial debtor; 

(2) The amount, status, and history 
of the debt; and 

(3) The program or pertinent activity 
under which the debt arose. 

§ 1201.13 How will NARA contract for 
collection services? 

NARA uses the services of a private 
collection contractor where it deter-
mines that such use is in NARA’s best 
interest. When NARA determines that 
there is a need to contract for collec-
tion services, NARA: 

(a) Retains sole authority to: 
(1) Resolve any dispute with the debt-

or regarding the validity of the debt; 
(2) Compromise the debt; 
(3) Suspend or terminate collection 

action; 
(4) Refer the debt to the DOJ for liti-

gation; and 
(5) Take any other action under this 

part; 
(b) Requires the contractor to com-

ply with the: 

(1) Privacy Act of 1974, as amended, 
to the extent specified in 5 U.S.C. 
552a(m); 

(2) Fair Debt Collection Practices 
Act (15 U.S.C. 1692–1692o); and 

(3) Other applicable Federal and 
State laws pertaining to debt collec-
tion practices and applicable regula-
tions of NARA in this part; 

(c) Requires the contractor to ac-
count accurately and fully for all 
amounts collected; and 

(d) Requires the contractor to pro-
vide to NARA, upon request, all data 
and reports contained in its files re-
lated to its collection actions on a 
debt. 

§ 1201.14 What should I expect to re-
ceive from NARA if I owe a debt to 
NARA? 

(a) NARA will send you a written no-
tice when we determine that you owe a 
debt to NARA. The notice will be hand- 
delivered or sent to you at the most 
current address known to NARA. The 
notice will inform you of the following: 

(1) The amount, nature, and basis of 
the debt; 

(2) That a designated NARA official 
has reviewed the claim and determined 
that it is valid; 

(3) That payment of the debt is due 
as of the date of the notice, and that 
the debt will be considered delinquent 
if you do not pay it within 30 days of 
the date of the notice; 

(4) NARA’s policy concerning inter-
est, penalty charges, and administra-
tive costs (see § 1201.18), including a 
statement that such assessments must 
be made against you unless excused in 
accordance with the FCCS and this 
part; 

(5) That you have the right to inspect 
and copy disclosable NARA records 
pertaining to your debt, or to receive 
copies of those records if personal in-
spection is impractical; 

(6) That you have the opportunity to 
enter into an agreement, in writing 
and signed by both you and the des-
ignated NARA official, for voluntary 
repayment of the debt (see § 1201.19); 

(7) The address, telephone number, 
and name of the NARA official avail-
able to discuss the debt; 

(8) Possible collection actions that 
might be taken if the debt is not paid 
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within 60 days of the notice, or ar-
rangements to pay the debt are not 
made within 60 days of the notice (see 
§ 1201.15 for a fuller description of pos-
sible actions); 

(9) That NARA may suspend or re-
voke any licenses, permits, or other 
privileges for failure to pay a debt; and 

(10) Information on your opportunity 
to obtain a review of the debt (see 
§ 1201.16). 

(b) NARA will respond promptly to 
communications from you. 

(c) Exception to entitlement to no-
tice, hearing, written responses, and 
final decisions. With respect to the reg-
ulations covering internal salary offset 
collections (see § 1230.32), NARA excepts 
from the provisions of paragraph (a) of 
this section— 

(1) Any adjustment to pay arising out 
of an employee’s election of coverage 
or a change in coverage under a Fed-
eral benefits program requiring peri-
odic deductions from pay, if the 
amount to be recovered was accumu-
lated over 4 pay periods or less; 

(2) A routine intra-agency adjust-
ment of pay that is made to correct an 
overpayment of pay attributable to 
clerical or administrative errors or 
delays in processing pay documents, if 
the overpayment occurred within the 4 
pay periods preceding the adjustment 
and, at the time of such adjustment, or 
as soon thereafter as practical, the in-
dividual is provided written notice of 
the nature and the amount of the ad-
justment and point of contact for con-
testing such adjustment; or 

(3) Any adjustment to collect a debt 
amounting to $50 or less, if, at the time 
of such adjustment, or as soon there-
after as practical, the individual is pro-
vided written notice of the nature and 
the amount of the adjustment and a 
point of contact for contesting such ad-
justment. 

§ 1201.15 What will the notice tell me 
regarding collection actions that 
might be taken if the debt is not 
paid within 60 days of the notice, or 
arrangements to pay the debt are 
not made within 60 days of the no-
tice? 

The notice provided under § 1201.14 
will advise you that within 60 days of 
the date of the notice, your debt (in-
cluding any interest, penalty charges, 

and administrative costs) must be paid 
or you must enter into a voluntary re-
payment agreement. If you do not pay 
the debt or enter into the agreement 
within that deadline, NARA may en-
force collection of the debt by any or 
all of the following methods: 

(a) By referral to a credit reporting 
agency (see § 1201.12), private collection 
contractor (see § 1201.13), or the DOJ 
(see § 1201.11). 

(b) By transferring any debt to the 
Treasury for collection, including 
under a cross-servicing agreement with 
the Treasury (see § 1201.10). 

(c) If you are a NARA employee, by 
deducting money from your disposable 
pay account until the debt (and all ac-
cumulated interest, penalty charges, 
and administrative costs) is paid in full 
(see subpart C of this part). NARA will 
specify the amount, frequency, approx-
imate beginning date, and duration of 
the deduction. 5 U.S.C. 5514 and 31 
U.S.C. 3716 govern such proceedings; 

(d) If you are an employee of a Fed-
eral agency other than NARA, by initi-
ating certification procedures to imple-
ment a salary offset by that Federal 
agency (see subpart C of this part). 5 
U.S.C. 5514 governs such proceedings; 

(e) By referring the debt to the 
Treasury for offset against any refund 
of overpayment of tax (see subpart D of 
this part); 

(f) By administrative offset (see sub-
part E of this part); 

(g) By administrative wage garnish-
ment (see subpart F of this part); or 

(h) By liquidation of security or col-
lateral. NARA has the right to hold se-
curity or collateral, liquidate it, and 
apply the proceeds to your debt 
through the exercise of a power of sale 
in the security instrument or a fore-
closure. NARA will not follow the pro-
cedures in this paragraph (h) if the cost 
of disposing the collateral will be dis-
proportionate to its value. 

§ 1201.16 What will the notice tell me 
about my opportunity for review of 
my debt? 

The notice provided by NARA under 
§§ 1201.14 and 1201.15 will also advise you 
of the opportunity to obtain a review 
within NARA concerning the existence 
or amount of the debt or the proposed 
schedule for offset of Federal employee 
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salary payments. The notice will also 
advise you of the following: 

(a) The name, address, and telephone 
number of a NARA official whom you 
may contact concerning procedures for 
requesting a review; 

(b) The method and time period for 
requesting a review; 

(c) That the filing of a request for a 
review on or before the 60th day fol-
lowing the date of the notice will stay 
the commencement of collection pro-
ceedings; 

(d) The name and address of the 
NARA official to whom you should 
send the request for a review; 

(e) That a final decision on the re-
view (if one is requested) will be issued 
in writing at the earliest practical 
date, but not later than 60 days after 
the receipt of the request for a review, 
unless you request, and the review offi-
cial grants, a delay in the proceedings; 

(f) That any knowingly false or frivo-
lous statements, representations, or 
evidence may subject you to: 

(1) Disciplinary procedures appro-
priate under 5 U.S.C. Chapter 75, 5 CFR 
part 752, or any other applicable stat-
ute or regulations; 

(2) Penalties under the False Claims 
Act (31 U.S.C. 3729–3733) or any other 
applicable statutory authority; and 

(3) Criminal penalties under 18 U.S.C. 
286, 287, 1001, and 1002, or any other ap-
plicable statutory authority; 

(g) Any other rights available to you 
to dispute the validity of the debt or to 
have recovery of the debt waived, or 
remedies available to you under stat-
utes or regulations governing the pro-
gram for which the collection is being 
made; and 

(h) That unless there are applicable 
contractual or statutory provisions to 
the contrary, amounts paid on or de-
ducted for the debt that are later 
waived or found not owed will be 
promptly refunded to you. 

§ 1201.17 What must I do to obtain a 
review of my debt, and how will the 
review process work? 

(a) Request for review. (1) You have 
the right to request a review by NARA 
of the existence or amount of your 
debt, the proposed schedule for offset of 
Federal employee salary payments, or 
whether the debt is past due or legally 

enforceable. If you want a review, you 
must send a written request to the 
NARA official designated in the notice 
(see § 1201.16(d)). 

(2) You must sign your request for re-
view and fully identify and explain 
with reasonable specificity all the 
facts, evidence, and witnesses that sup-
port your position. Your request for re-
view should be accompanied by avail-
able evidence to support your conten-
tions. 

(3) Your request for review must be 
received by the designated officer or 
employee of NARA on or before the 
60th calendar day following the date of 
the notice. Timely filing will stay the 
commencement of collection proce-
dures. NARA may consider requests 
filed after the 60-day period provided 
for in this section if you: 

(i) Can show that the delay was the 
result of circumstances beyond your 
control; or 

(ii) Did not receive notice of the fil-
ing deadline (unless you had actual no-
tice of the filing deadline). 

(b) Inspection of NARA records related 
to the debt. (1) If you want to inspect or 
copy NARA records related to the debt 
(see § 1201.14(a)(5)), you must send a let-
ter to the NARA official designated in 
the notice. Your letter must be re-
ceived within 30 days of the date of the 
notice. 

(2) In response to the timely request 
described in paragraph (b)(1) of this 
section, the designated NARA official 
will notify you of the location and time 
when you may inspect and copy records 
related to the debt. 

(3) If personal inspection of NARA 
records related to the debt is imprac-
tical, reasonable arrangements will be 
made to send you copies of those 
records. 

(c) Review official. (1) When required 
by Federal law or regulation, such as 
in a salary offset situation, NARA will 
request an administrative law judge, or 
hearing official from another agency 
who is not under the supervision or 
control of the Archivist, to conduct the 
review. In these cases, the hearing offi-
cial will, following the review, submit 
the review decision to the Archivist for 
the issuance of NARA’s final decision 
(see paragraph (f) of this section for 
content of the review decision). 
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(2) When Federal law or regulation 
does not require NARA to have the re-
view conducted by an administrative 
law judge, or by a hearing official from 
another agency who is not under the 
supervision or control of the Archivist, 
NARA has the right to appoint a hear-
ing official to conduct the review. In 
these cases, the hearing official will, 
following the review, submit the review 
decision to the Archivist for the 
issuance of NARA’s final decision (see 
paragraph (f) of this section for the 
content of the review decision). 

(d) Review procedure. If you request a 
review, the review official will notify 
you of the form of the review to be pro-
vided. The review official will deter-
mine whether an oral hearing is re-
quired, or if a review of the written 
record is sufficient, in accordance with 
the FCCS. Although you may request 
an oral hearing, such a hearing is re-
quired only when a review of the docu-
mentary evidence cannot determine 
the question of indebtedness, such as 
when the validity of the debt turns on 
an issue of credibility or truthfulness. 
In either case, the review official will 
conduct the review in accordance with 
the FCCS. If the review will include an 
oral hearing, the notice sent to you by 
the review official will set forth the 
date, time, and location of the hearing. 

(e) Date of decision. (1) The review of-
ficial will issue a written decision, 
based upon either the written record or 
documentary evidence and information 
developed at an oral hearing. This deci-
sion will be issued as soon as practical, 
but not later than 60 days after the 
date on which NARA received your re-
quest for a review, unless you request, 
and the review official grants, a delay 
in the proceedings. 

(2) If NARA is unable to issue a deci-
sion within 60 days after the receipt of 
the request for a hearing: 

(i) NARA may not issue a with-
holding order or take other action 
until the hearing (in whatever form) is 
held and a decision is rendered; and 

(ii) If NARA previously issued a with-
holding order to the debtor’s employer, 
NARA must suspend the withholding 
order beginning on the 61st day after 
the receipt of the hearing request and 
continuing until a hearing (in whatever 
form) is held and a decision is rendered. 

(f) Content of review decision. The re-
view official will prepare a written de-
cision that includes: 

(1) A statement of the facts presented 
to support the origin, nature, and 
amount of the debt; 

(2) The review official’s findings, 
analysis, and conclusions; and 

(3) The terms of any repayment 
schedule, if applicable. 

(g) Interest, penalty charge, and admin-
istrative cost accrual during review pe-
riod. Interest, penalty charges, and ad-
ministrative costs authorized by law 
will continue to accrue during the re-
view period. 

§ 1201.18 What interest, penalty 
charges, and administrative costs 
will I have to pay on a debt owed to 
NARA? 

(a) Interest. (1) NARA will assess in-
terest on all delinquent debts unless 
prohibited by statute, regulation, or 
contract. 

(2) Interest begins to accrue on all 
debts from the date that the debt be-
comes delinquent. NARA will not re-
cover interest if you pay the debt with-
in 30 days of the date on which interest 
begins to accrue. NARA will assess in-
terest at the rate established annually 
by the Secretary of the Treasury under 
31 U.S.C. 3717, unless a different rate is 
either necessary to protect the inter-
ests of NARA or established by a con-
tract, repayment agreement, or stat-
ute. NARA will notify you of the basis 
for its finding when a different rate is 
necessary to protect the interests of 
NARA. 

(3) The Archivist may extend the 30- 
day period for payment without inter-
est where he or she determines that 
such action is in the best interest of 
NARA. A decision to extend or not to 
extend the payment period is final and 
is not subject to further review. 

(b) Penalty. NARA will assess a pen-
alty charge of 6 percent a year on any 
portion of a debt that is delinquent for 
more than 90 days. 

(c) Administrative costs. NARA will as-
sess charges to cover administrative 
costs incurred as a result of your fail-
ure to pay a debt before it becomes de-
linquent. Administrative costs include 
the additional costs incurred in proc-
essing and handling the debt because it 
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became delinquent, such as costs in-
curred in obtaining a credit report or 
in using a private collection con-
tractor, or service fees charged by a 
Federal agency for collection activities 
undertaken on behalf of NARA. 

(d) Allocation of payments. A partial 
or installment payment by a debtor 
will be applied first to outstanding pen-
alty assessments, second to adminis-
trative costs, third to accrued interest, 
and fourth to the outstanding debt 
principal. 

(e) Additional authority. NARA may 
assess interest, penalty charges, and 
administrative costs on debts that are 
not subject to 31 U.S.C. 3717 to the ex-
tent authorized under common law or 
other applicable statutory authority. 

(f) Waiver. (1) The Archivist may 
(without regard to the amount of the 
debt) waive collection of all or part of 
accrued interest, penalty charges, or 
administrative costs, if he or she deter-
mines that collection of these charges 
would be against equity and good con-
science or not in the best interest of 
NARA. 

(2) A decision to waive interest, pen-
alty charges, or administrative costs 
may be made at any time before a debt 
is paid. However, and unless otherwise 
stated in these regulations, where 
these charges have been collected be-
fore the waiver decision, they will not 
be refunded. The Archivist’s decision to 
waive or not waive collection of these 
charges is final and is not subject to 
further review. 

§ 1201.19 How can I resolve my debt 
through voluntary repayment? 

(a) In response to a notice of debt, 
you may propose to NARA that you be 
allowed to repay the debt through a 
voluntary repayment agreement in lieu 
of NARA taking other collection ac-
tions under this part. 

(b) Your request to enter into a vol-
untary repayment agreement must: 

(1) Be in writing; 
(2) Admit the existence of the debt; 

and 
(3) Either propose payment of the 

debt (together with interest, penalty 
charges, and administrative costs) in a 
lump sum, or set forth a proposed re-
payment schedule. 

(c) NARA will collect claims in one 
lump sum whenever feasible. However, 
if you are unable to pay your debt in 
one lump sum, NARA may accept pay-
ment in regular installments that bear 
a reasonable relationship to the size of 
the debt and your ability to pay. 

(d) NARA will consider a request to 
enter into a voluntary repayment 
agreement in accordance with the 
FCCS. The Archivist may request addi-
tional information from you, including 
financial statements if you request to 
make payments in installments, in 
order to determine whether to accept a 
voluntary repayment agreement. It is 
within the Archivist’s discretion to ac-
cept a repayment agreement instead of 
proceeding with other collection ac-
tions under this part, and to set the 
necessary terms of any voluntary re-
payment agreement. No repayment 
agreement will be binding on NARA 
unless it is in writing and signed by 
both you and the Archivist. At NARA’s 
option, you may be required to provide 
security as part of the agreement to 
make payments in installments. Not-
withstanding the provisions of this sec-
tion, 31 U.S.C. 3711 will govern any re-
duction or compromise of a claim. 

§ 1201.20 What is the extent of the Ar-
chivist’s authority to compromise 
debts owed to NARA, or to suspend 
or terminate collection action on 
such debts? 

(a) The Archivist may compromise, 
suspend, or terminate collection action 
on those debts owed to NARA that do 
not exceed $100,000 excluding interest, 
in conformity with the Federal Claims 
Collection Act of 1966, as amended. 
NARA will follow the policies in § 902.2 
of the FCCS. 

(b) The uncollected portion of a debt 
owed to NARA that is not recovered as 
the result of a compromise will be re-
ported to the Internal Revenue Service 
(IRS) as income to the debtor in ac-
cordance with IRS procedures if the 
debt is at least $600.00. 

§ 1201.21 May NARA’s failure to com-
ply with these regulations be used 
as a defense to a debt? 

No, the failure of NARA to comply 
with any standard in the FCCS or these 
regulations will not be available to any 
debtor as a defense. 
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Subpart C—Salary Offset 

§ 1201.30 What debts are included or 
excluded from coverage of these 
regulations on salary offset? 

(a) The regulations in this subpart 
provide NARA procedures for the col-
lection by salary offset of a Federal 
employee’s pay to satisfy certain debts 
owed to NARA or to other Federal 
agencies. 

(b) The regulations in this subpart do 
not apply to any case where collection 
of a debt by salary offset is explicitly 
provided for or prohibited by another 
statute. 

(c) Nothing in the regulations in this 
subpart precludes the compromise, sus-
pension, or termination of collection 
actions under the Federal Claims Col-
lection Act of 1966, as amended, or the 
FCCS. 

(d) A levy imposed under the Internal 
Revenue Code takes precedence over a 
salary offset under this subpart, as pro-
vided in 5 U.S.C. 5514(d). 

§ 1201.31 May I ask NARA to waive an 
overpayment that otherwise would 
be collected by offsetting my salary 
as a Federal employee? 

Yes, the regulations in this subpart 
do not preclude you from requesting 
waiver of an overpayment under 5 
U.S.C. 5584 or 8346(b), 10 U.S.C. 2774, 32 
U.S.C. 716, or other statutory provi-
sions pertaining to the particular debts 
being collected. 

§ 1201.32 What are NARA’s procedures 
for salary offset? 

(a) NARA will coordinate salary de-
ductions under this subpart as appro-
priate. 

(b) If you are a NARA employee who 
owes a debt to NARA, NARA’s payroll 
office will determine the amount of 
your disposable pay and will imple-
ment the salary offset. 

(c) Deductions will begin within 
three official pay periods following re-
ceipt by NARA’s payroll office of cer-
tification of debt from the creditor 
agency. 

(d) The Notice provisions of these 
regulations do not apply to certain 
debts arising under this section (see 
§ 1201.14(c)). 

(e) Types of collection. (1) Lump-sum 
offset. If the amount of the debt is 
equal to or less than 15 percent of dis-
posable pay, the debt generally will be 
collected through one lump-sum offset. 

(2) Installment deductions. Installment 
deductions will be made over a period 
not greater than the anticipated period 
of employment. The size and frequency 
of installment deductions will bear a 
reasonable relation to the size of the 
debt and your ability to pay. However, 
the amount deducted from any period 
will not exceed 15 percent of the dispos-
able pay from which the deduction is 
made unless you have agreed in writing 
to the deduction of a greater amount. 
If possible, installment payments will 
be sufficient in size and frequency to 
liquidate the debt in three years or 
less. 

(3) Deductions from final check. A de-
duction exceeding the 15 percent of dis-
posable pay limitation may be made 
from any final salary payment under 31 
U.S.C. 3716 and the FCCS in order to 
liquidate the debt, whether the em-
ployee is being separated voluntarily 
or involuntarily. 

(4) Deductions from other sources. If an 
employee subject to salary offset is 
separated from NARA and the balance 
of the debt cannot be liquidated by off-
set of the final salary check, NARA 
may offset later payments of any kind 
against the balance of the debt, as al-
lowed by 31 U.S.C. 3716 and the FCCS. 

(f) Multiple debts. In instances where 
two or more creditor agencies are seek-
ing salary offsets, or where two or 
more debts are owed to a single cred-
itor agency, NARA’s payroll office 
may, at its discretion, determine 
whether one or more debts should be 
offset simultaneously within the 15 
percent limitation. 

§ 1201.33 How will NARA coordinate 
salary offsets with other agencies? 

(a) Responsibilities of NARA as the 
creditor agency (i.e. when the debtor owes 
a debt to NARA and is an employee of an-
other agency). Upon completion of the 
procedures established in this subpart 
and pursuant to 5 U.S.C. 5514 and 31 
U.S.C. 3716, NARA must submit a claim 
to a paying agency or disbursing offi-
cial. 
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(1) In its claim, NARA must certify, 
in writing, the following: 

(i) That the employee owes the debt; 
(ii) The amount and basis of the debt; 
(iii) The date NARA’s right to collect 

the debt first accrued; 
(iv) That NARA’s regulations in this 

subpart have been approved by OPM 
under 5 CFR part 550, subpart K; and 

(v) That NARA has met the certifi-
cation requirements of the paying 
agency. 

(2) If the collection must be made in 
installments, NARA’s claim will also 
advise the paying agency of the 
amount or percentage of disposable pay 
to be collected in each installment. 
NARA may also advise the paying 
agency of the number of installments 
to be collected and the date of the first 
installment, if that date is other than 
the next officially established pay pe-
riod. 

(3) NARA will also include in its 
claim: 

(i) The employee’s written consent to 
the salary offset; 

(ii) The employee’s signed statement 
acknowledging receipt of the proce-
dures required by 5 U.S.C. 5514; or 

(iii) Information regarding the com-
pletion of procedures required by 5 
U.S.C. 5514, including the actions taken 
and the dates of those actions. 

(4) If the employee is in the process 
of separating and has not received a 
final salary check or other final pay-
ment(s) from the paying agency, NARA 
must submit its claim to the paying 
agency or disbursing official for collec-
tion under 31 U.S.C. 3716. The paying 
agency will (under its regulations 
adopted under 5 U.S.C. 5514 and 5 CFR 
part 550, subpart K), certify the total 
amount of its collection on the debt 
and notify the employee and NARA. If 
the paying agency’s collection does not 
fully satisfy the debt, and the paying 
agency is aware that the debtor is enti-
tled to payments from the Civil Serv-
ice Retirement and Disability Fund or 
other similar payments that may be 
due the debtor employee from other 
Federal government sources, then 
(under its regulations adopted under 5 
U.S.C. 5514 and 5 CFR part 550, subpart 
K), the paying agency will provide 
written notice of the outstanding debt 
to the agency responsible for making 

the other payments to the debtor em-
ployee. The written notice will state 
that the employee owes a debt, the 
amount of the debt, and that the provi-
sions of this section have been fully 
complied with. However, NARA must 
submit a properly certified claim under 
this paragraph (a)(4) to the agency re-
sponsible for making the other pay-
ments before the collection can be 
made. 

(5) If the employee is already sepa-
rated and all payments due from his or 
her former paying agency have been 
paid, NARA may request, unless other-
wise prohibited, that money due and 
payable to the employee from the Civil 
Service Retirement and Disability 
Fund or other similar funds be admin-
istratively offset to collect the debt. 

(6) Employee transfer. When an em-
ployee transfers from one paying agen-
cy to another paying agency, NARA 
will not repeat the due process proce-
dures described in 5 U.S.C. 5514 and this 
subpart to resume the collection. 
NARA will submit a properly certified 
claim to the new paying agency and 
will subsequently review the debt to 
ensure that the collection is resumed 
by the new paying agency. 

(b) Responsibilities of NARA as the pay-
ing agency (i.e. when the debtor owes a 
debt to another agency and is an em-
ployee of NARA). (1) Complete claim. 
When NARA receives a certified claim 
from a creditor agency (under the cred-
itor agency’s regulations adopted 
under 5 U.S.C. 5514 and 5 CFR part 550, 
subpart K), deductions should be sched-
uled to begin within three officially es-
tablished pay intervals. Before deduc-
tions can begin, NARA sends the em-
ployee a written notice containing: 

(i) A statement that NARA has re-
ceived a certified claim from the cred-
itor agency; 

(ii) The amount of the claim; 
(iii) The date salary offset deductions 

will begin; and 
(iv) The amount of such deductions. 
(2) Incomplete claim. When NARA re-

ceives an incomplete certification of 
debt from a creditor agency, NARA 
will return the claim with a notice 
that the creditor agency must: 

(i) Comply with the procedures re-
quired under 5 U.S.C. 5514 and 5 CFR 
part 550, subpart K, and 
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(ii) Properly certify a claim to NARA 
before NARA will take action to col-
lect from the employee’s current pay 
account. 

(3) NARA is not authorized to review 
the merits of the creditor agency’s de-
termination with respect to the 
amount or validity of the debt certified 
by the creditor agency. 

(4) Employees who transfer from 
NARA to another paying agency. If, 
after the creditor agency has sub-
mitted the claim to NARA, the em-
ployee transfers from NARA to a dif-
ferent paying agency before the debt is 
collected in full, NARA will certify the 
total amount collected on the debt and 
notify the employee and the creditor 
agency in writing. The notification to 
the creditor agency will include infor-
mation on the employee’s transfer. 

§ 1201.34 Under what conditions will 
NARA make a refund of amounts 
collected by salary offset? 

(a) If NARA is the creditor agency, it 
will promptly refund any amount de-
ducted under the authority of 5 U.S.C. 
5514, when: 

(1) The debt is waived or all or part of 
the funds deducted are otherwise found 
not to be owed (unless expressly pro-
hibited by statute or regulation); or 

(2) An administrative or judicial 
order directs NARA to make a refund. 

(b) Unless required or permitted by 
law or contract, refunds under this sec-
tion will not bear interest. 

§ 1201.35 Will the collection of a claim 
by salary offset act as a waiver of 
my rights to dispute the claimed 
debt? 

No, your involuntary payment of all 
or any portion of a debt under this sub-
part will not be construed as a waiver 
of any rights that you may have under 
5 U.S.C. 5514 or other provisions of a 
law or written contract, unless there 
are statutory or contractual provisions 
to the contrary. 

Subpart D—Tax Refund Offset 

§ 1201.40 Which debts can NARA refer 
to the Treasury for collection by 
offsetting tax refunds? 

(a) The regulations in this subpart 
implement 31 U.S.C. 3720A, which au-

thorizes the Treasury to reduce a tax 
refund by the amount of a past-due, le-
gally enforceable debt owed to a Fed-
eral agency. 

(b) For purposes of this section, a 
past-due, legally enforceable debt 
referrable to the Treasury for tax re-
fund offset is a debt that is owed to 
NARA and: 

(1) Is at least $25.00; 
(2) Except in the case of a judgment 

debt, has been delinquent for at least 
three months and will not have been 
delinquent more than 10 years at the 
time the offset is made; 

(3) With respect to which NARA has: 
(i) Given the debtor at least 60 days 

to present evidence that all or part of 
the debt is not past due or legally en-
forceable; 

(ii) Considered evidence presented by 
the debtor; and 

(iii) Determined that an amount of 
the debt is past due and legally en-
forceable; 

(4) With respect to which NARA has 
notified or has made a reasonable at-
tempt to notify the debtor that: 

(i) The debt is past due, and 
(ii) Unless repaid within 60 days of 

the date of the notice, the debt may be 
referred to the Treasury for offset 
against any refund of overpayment of 
tax; and 

(5) All other requirements of 31 
U.S.C. 3720A and the Treasury regula-
tions relating to the eligibility of a 
debt for tax return offset (31 CFR 285.2) 
have been satisfied. 

§ 1201.41 What are NARA’s procedures 
for collecting debts by tax refund 
offset? 

(a) NARA’s Financial Services Divi-
sion will be the point of contact with 
the Treasury for administrative mat-
ters regarding the offset program. 

(b) NARA will ensure that the proce-
dures prescribed by the Treasury are 
followed in developing information 
about past-due debts and submitting 
the debts to the Treasury. 

(c) NARA will submit to the Treas-
ury a notification of a taxpayer’s li-
ability for past-due legally enforceable 
debt. This notification will contain the 
following: 

(1) The name and taxpayer identifica-
tion number of the debtor; 
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(2) The amount of the past-due and 
legally enforceable debt; 

(3) The date on which the original 
debt became past due; 

(4) A statement certifying that, with 
respect to each debt reported, all of the 
requirements of § 1201.40(b) have been 
satisfied; and 

(5) Any other information as pre-
scribed by Treasury. 

(d) For purposes of this section, no-
tice that collection of the debt is 
stayed by a bankruptcy proceeding in-
volving the debtor will bar referral of 
the debt to the Treasury. 

(e) NARA will promptly notify the 
Treasury to correct data when NARA: 

(1) Determines that an error has been 
made with respect to a debt that has 
been referred; 

(2) Receives or credits a payment on 
the debt; or 

(3) Receives notice that the person 
owing the debt has filed for bankruptcy 
under Title 11 of the United States 
Code and the automatic stay is in ef-
fect or has been adjudicated bankrupt 
and the debt has been discharged. 

(f) When advising debtors of NARA’s 
intent to refer a debt to the Treasury 
for offset, NARA will also advise debt-
ors of remedial actions (see §§ 1201.9 and 
1201.14 through 1201.16 of this part) 
available to defer the offset or prevent 
it from taking place. 

Subpart E—Administrative Offset 

§ 1201.50 Under what circumstances 
will NARA collect amounts that I 
owe to NARA (or some other Fed-
eral agency) by offsetting the debt 
against payments that NARA (or 
some other Federal agency) owes 
me? 

(a) The regulations in this subpart 
apply to the collection of any debts 
you owe to NARA, or to any request 
from another Federal agency that 
NARA collect a debt you owe by offset-
ting your debt against a payment 
NARA owes you. Administrative offset 
is authorized under section 5 of the 
Federal Claims Collection Act of 1966, 
as amended (31 U.S.C. 3716). NARA will 
carry out administrative offset in ac-
cordance with the provisions of the 
FCCS. The regulations in this subpart 
are intended only to supplement the 

provisions of the Federal Claims Col-
lection Standards. 

(b) The Archivist, after attempting 
to collect a debt you owe to NARA 
under Section 3(a) of the Federal 
Claims Collection Act of 1966, as 
amended (31 U.S.C. 3711(a)), may col-
lect the debt by administrative offset 
only after giving you: 

(1) Written notice of the type and 
amount of the claim, the intention of 
the head of the agency to collect the 
claim by administrative offset, and an 
explanation of the rights of the debtor; 

(2) An opportunity to inspect and 
copy the records of the agency related 
to the claim; 

(3) An opportunity for a review with-
in the agency of the decision of the 
agency related to the claim; and 

(4) An opportunity to make a written 
agreement with the head of the agency 
to repay the amount of the claim. 

(c) No collection by administrative 
offset will be made on any debt that 
has been outstanding for more than 10 
years, unless facts material to NARA 
or a Federal agency’s right to collect 
the debt were not known, and reason-
ably could not have been known, by the 
official or officials responsible for dis-
covering and collecting the debt. 

(d) The regulations in this subpart do 
not apply to: 

(1) A case in which administrative 
offset of the type of debt involved is ex-
plicitly prohibited by statute; or 

(2) Debts owed to NARA by Federal 
agencies. 

§ 1201.51 How will NARA request that 
my debt to NARA be collected by 
offset against some payment that 
another Federal agency owes me? 

The Archivist may request that funds 
due and payable to you by another Fed-
eral agency instead be paid to NARA to 
satisfy a debt you owe to NARA. NARA 
will refer debts to the Treasury for cen-
tralized administrative offset in ac-
cordance with the FCCS and the proce-
dures established by the Treasury. 
Where centralized offset is not avail-
able or appropriate, NARA may request 
offset directly from the Federal agency 
that is holding funds for you. In re-
questing administrative offset, NARA 
will certify in writing to the Federal 
agency that is holding funds for you: 

(a) That you owe the debt; 
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(b) The amount and basis of the debt; 
and 

(c) That NARA has complied with the 
requirements of 31 U.S.C. 3716, its own 
administrative offset regulations in 
this subpart, the applicable adminis-
trative offset regulations of the agency 
holding the funds, and the applicable 
provisions of the FCCS with respect to 
providing you with due process. 

§ 1201.52 What procedures will NARA 
use to collect amounts I owe to a 
Federal agency by offsetting a pay-
ment that NARA would otherwise 
make to me? 

(a) Any Federal agency may request 
that NARA administratively offset 
funds due and payable to you in order 
to collect a debt you owe to that agen-
cy. NARA will initiate the requested 
offset only upon: 

(1) Receipt of written certification 
from the creditor agency stating: 

(i) That you owe the debt; 
(ii) The amount and basis of the debt; 
(iii) That the agency has prescribed 

regulations for the exercise of adminis-
trative offset; and 

(iv) That the agency has complied 
with its own administrative offset reg-
ulations and with the applicable provi-
sions of the FCCS, including providing 
you with any required hearing or re-
view; and 

(2) A determination by the Archivist 
that offsetting funds payable to you by 
NARA in order to collect a debt owed 
by you would be in the best interest of 
the United States as determined by the 
facts and circumstances of the par-
ticular case, and that such an offset 
would not otherwise be contrary to 
law. 

(b) Multiple debts. In instances where 
two or more creditor agencies are seek-
ing administrative offsets, or where 
two or more debts are owed to a single 
creditor agency, NARA may, in its dis-
cretion, allocate the amount it owes to 
you to the creditor agencies in accord-
ance with the best interest of the 
United States as determined by the 
facts and circumstances of the par-
ticular case, paying special attention 
to applicable statutes of limitations. 

§ 1201.53 When may NARA make an 
offset in an expedited manner? 

NARA may effect an administrative 
offset against a payment to be made to 
you before completion of the proce-
dures required by §§ 1201.51 and 1201.52 if 
failure to take the offset would sub-
stantially jeopardize NARA’s ability to 
collect the debt and the time before the 
payment is to be made does not reason-
ably permit the completion of those 
procedures. An expedited offset will be 
followed promptly by the completion of 
those procedures. Amounts recovered 
by offset, but later found not to be 
owed to the United States, will be 
promptly refunded. 

§ 1201.54 Can a judgment I have ob-
tained against the United States be 
used to satisfy a debt that I owe to 
NARA? 

Collection by offset against a judg-
ment obtained by a debtor against the 
United States will be accomplished in 
accordance with 31 U.S.C. 3728 and 31 
U.S.C. 3716. 

Subpart F—Administrative Wage 
Garnishment 

§ 1201.55 How will NARA collect debts 
through Administrative Wage Gar-
nishment? 

NARA will collect debts through Ad-
ministrative Wage Garnishment in ac-
cordance with the Administrative 
Wage Garnishment regulations issued 
by the Treasury. NARA adopts, for the 
purposes of this subpart, the Treasury’s 
Administrative Wage Garnishment reg-
ulations in 31 CFR 285.11. 

PART 1202—REGULATIONS IMPLE-
MENTING THE PRIVACY ACT OF 
1974 

Subpart A—General Information About the 
Privacy Act 

Sec. 
1202.1 What does this part cover? 
1202.2 What this part does not cover. 
1202.4 Definitions. 
1202.6 Whom should I contact for Privacy 

Act matters at NARA? 
1202.8 How does NARA handle records that 

are in Government-wide Privacy Act sys-
tems? 
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1202.10 Does NARA handle access to and dis-
closure of records of defunct agencies in 
the custody of NARA? 

Subpart B—Collecting Information 

1202.18 How does NARA collect information 
about individuals? 

1202.20 What advisory information does 
NARA provide before collecting informa-
tion from me? 

1202.22 Will NARA need my Social Security 
Number? 

1202.24 Will NARA ever request information 
about me from someone else? 

1202.26 Who will make sure that my record 
is accurate? 

1202.28 What rules do NARA employees fol-
low in managing personal information? 

1202.30 How does NARA safeguard its sys-
tems of records? 

Subpart C—Individual Access to Records 

1202.40 How can I gain access to NARA 
records about myself? 

1202.42 How are requests for access to med-
ical records handled? 

1202.44 How long will it take for NARA to 
process my request? 

1202.46 In what ways will NARA provide ac-
cess? 

1202.48 Will I have to pay for copies of 
records? 

1202.50 Does NARA require prepayment of 
fees? 

1202.52 How do I pay? 
1202.54 On what grounds can NARA deny my 

Privacy Act request? 
1202.56 How do I appeal a denial of my Pri-

vacy Act request? 
1202.58 How are appeals processed? 

Subpart D—Disclosure of Records 

1202.60 When does NARA disclose a record 
in a Privacy Act system of records? 

1202.62 What are the procedures for disclo-
sure of records to a third party? 

1202.64 How do I appeal a denial of disclo-
sure? 

1202.66 How does NARA keep account of dis-
closures? 

Subpart E—Request To Amend Records 

1202.70 Whom should I contact at NARA to 
amend records about myself? 

1202.72 How does NARA handle requests to 
amend records? 

1202.74 How will I know if NARA approved 
my amendment request? 

1202.76 Can NARA deny my request for 
amendment? 

1202.78 How do I accept an alternative 
amendment? 

1202.80 How do I appeal the denial of a re-
quest to amend a record? 

1202.82 How do I file a Statement of Dis-
agreement? 

1202.84 Can I seek judicial review? 

Subpart F—Exemptions 

1202.90 What NARA systems of records are 
exempt from release under the National 
Security Exemption of the Privacy Act? 

1202.92 What NARA systems of records are 
exempt from release under the Law En-
forcement Exemption of the Privacy 
Act? 

1202.94 What NARA systems of records are 
exempt from release under the Investiga-
tory Information Material Exemption of 
the Privacy Act? 

AUTHORITY: 5 U.S.C. 552a; 44 U.S.C. 2104(a). 

SOURCE: 66 FR 65652, Dec. 20, 2001, unless 
otherwise noted. 

Subpart A—General Information 
About the Privacy Act 

§ 1202.1 What does this part cover? 

(a) This part covers requests under 
the Privacy Act (5 U.S.C. 552a) for 
NARA operational records and records 
of defunct agencies stored in NARA 
record centers. 

(b) This part explains how NARA col-
lects, uses and maintains records about 
you that are filed by your name or 
other personal identifiers and which 
are contained in a ‘‘system of records’’ 
as defined by 5 U.S.C. 552a(a)(5). 

(c) This part describes the procedures 
to gain access to and contest the con-
tents of your records, and the condi-
tions under which NARA discloses such 
records to others. 

§ 1202.2 What this part does not cover. 

This part does not cover: 
(a) Records that have been trans-

ferred into the National Archives of 
the United States for permanent pres-
ervation. Archival records that are 
contained in systems of records that 
become part of the National Archives 
of the United States are exempt from 
most provisions of the Privacy Act (see 
5 U.S.C. 552a(l)(2) and (l)(3)). See sub-
chapter C of this chapter for rules gov-
erning access to these type records. 

(b) Records of other agencies that are 
stored in NARA record centers on be-
half of that agency are governed by the 
Privacy Act rules of the transferring 
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agency. Send your request for those 
records directly to those agencies. 

(c) Personnel and medical records 
held by the National Personnel Records 
Center (NPRC) on behalf of the Depart-
ment of Defense and the Office of Per-
sonnel Management. Privacy Act re-
quests for these records should come to 
the NPRC. 

§ 1202.4 Definitions. 
For the purposes of this part, the 

term: 
(a) Access means a transfer of a 

record, a copy of a record, or the infor-
mation in a record to the subject indi-
vidual, or the review of a record by the 
subject individual. 

(b) Agency means any executive de-
partment, military department, Gov-
ernment corporation, Government-con-
trolled corporation, or other establish-
ment in the executive branch of the 
Government (including the Executive 
Office of the President), or any inde-
pendent regulatory agency. 

(c) Defunct agency means an agency 
that has ceased to exist, and has no 
successor in function. 

(d) Defunct agency records means the 
records in a Privacy Act system of a 
defunct agency that are stored in a 
NARA records center. 

(e) Disclosure means a transfer by any 
means of a record, a copy of a record, 
or the information contained in a 
record to a recipient other than the 
subject individual, or the review of a 
record by someone other than the sub-
ject individual. 

(f) Individual means a citizen of the 
United States or an alien lawfully ad-
mitted for permanent residence. 

(g) Maintain includes maintain, col-
lect, use, or disseminate. 

(h) NARA Privacy Act Appeal Official 
means the Deputy Archivist of the 
United States for appeals of denials of 
access to or amendment of records 
maintained in a system of records, ex-
cept where the system manager is the 
Inspector General; then the term 
means the Archivist of the United 
States. 

(i) Record means any item, collection, 
or grouping of information about an in-
dividual that is maintained by an agen-
cy, including, but not limited to, his or 
her education, financial transactions, 

medical history and criminal or em-
ployment history, and that contains 
his or her name or an identifying num-
ber, symbol, or other identifying par-
ticular assigned to the individual, such 
as a fingerprint, voiceprint, or photo-
graph. For purposes of this part, 
‘‘record’’ does not mean archival 
records that have been transferred to 
the National Archives of the United 
States. 

(j) Routine use means, with respect to 
the disclosure of a record, the use of 
that record for a purpose which is com-
patible with the purpose for which it 
was collected. 

(k) Solicitation means a request by a 
NARA employee or contractor that an 
individual provide information about 
himself or herself. 

(l) Statistical record means a record in 
a system of records maintained for sta-
tistical research or reporting purposes 
only and not used in whole or in part in 
making any determination about an 
identifiable individual, except as pro-
vided by 13 U.S.C. 8. 

(m) Subject individual means the indi-
vidual named or discussed in a record 
or the individual to whom a record oth-
erwise pertains. 

(n) System manager means the NARA 
employee who is responsible for the 
maintenance of a system of records and 
for the collection, use, and dissemina-
tion of information in that system of 
records. 

(o) System of records means a group of 
records from which information is re-
trieved by the name of the individual 
or by some identifying number, sym-
bol, or other identifier assigned to that 
individual. 

§ 1202.6 Whom should I contact for 
Privacy Act matters at NARA? 

Contact the NARA Privacy Act Offi-
cer, National Archives and Records Ad-
ministration (NGC), Room 3110, 8601 
Adelphi Road, College Park, MD 20740– 
6001, for guidance in making a Privacy 
Act request, or if you need assistance 
with an existing request. The Privacy 
Act Officer will refer you to the respon-
sible system manager. Details about 
what to include in your Privacy Act re-
quest are discussed in Subpart C of this 
part. 
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§ 1202.8 How does NARA handle 
records that are in Government- 
wide Privacy Act systems? 

Records in the custody of NARA in a 
Government-wide Privacy Act system 
are the primary responsibility of an-
other agency, e.g., the Office of Per-
sonnel Management (OPM) or the Of-
fice of Government Ethics (OGE). 
These records are governed by the reg-
ulations established by that agency 
pursuant to the Privacy Act. NARA 
provides access using that agency’s 
regulations. 

§ 1202.10 Does NARA handle access to 
and disclosure of records of defunct 
agencies in the custody of NARA? 

Yes, records of defunct agencies in 
the custody of NARA at a NARA record 
center are covered by the provisions of 
this part. 

Subpart B—Collecting Information 
§ 1202.18 How does NARA collect infor-

mation about individuals? 
Any information that is used in mak-

ing a determination about your rights, 
benefits, or privileges under NARA pro-
grams is collected directly from you— 
the subject individual—to the greatest 
extent possible. 

§ 1202.20 What advisory information 
does NARA provide before col-
lecting information from me? 

(a) Before collecting information 
from you, NARA will advise you of: 

(1) The authority for collecting the 
information and whether providing the 
information is mandatory or vol-
untary; 

(2) The purpose for which the infor-
mation will be used; 

(3) The routine uses of the informa-
tion; and 

(4) The effect on you, if any, of not 
providing the information. 

(b) NARA ensures that forms used to 
record the information that you pro-
vide are in compliance with the Pri-
vacy Act and this part. 

§ 1202.22 Will NARA need my Social 
Security Number? 

(a) Before a NARA employee or 
NARA contractor asks you to provide 
your social security number (SSN), he 

or she will ensure that the disclosure is 
required by Federal law or under a Fed-
eral law or regulation adopted before 
January 1, 1975. 

(b) If you are asked to provide your 
SSN, the NARA employee or con-
tractor must first inform you: 

(1) Whether the disclosure is manda-
tory or voluntary; 

(2) The statute or authority under 
which your SSN is solicited; and 

(3) How your SSN will be used. 

§ 1202.24 Will NARA ever request in-
formation about me from someone 
else? 

NARA will make every effort to 
gather information from you directly. 
When NARA solicits information about 
you from someone else, NARA will ex-
plain to that person the purpose for 
which the information will be used. 

§ 1202.26 Who will make sure that my 
record is accurate? 

The system manager ensures that all 
records used by NARA to make a deter-
mination about any individual are 
maintained with such accuracy, rel-
evancy, timeliness, and completeness 
as is reasonably possible to ensure fair-
ness to you. 

§ 1202.28 What rules do NARA employ-
ees follow in managing personal in-
formation? 

All NARA employees and contractors 
involved in the design, development, 
operation or maintenance of any sys-
tem of records must review the provi-
sions of the Privacy Act and the regu-
lations in this part. NARA employees 
and contractors must conduct them-
selves in accordance with the rules of 
conduct concerning the protection of 
nonpublic information in the Stand-
ards of Ethical Conduct for Employees 
of the Executive Branch, 5 CFR 
2635.703. 

§ 1202.30 How does NARA safeguard 
its systems of records? 

(a) The system manager ensures that 
appropriate administrative, technical, 
and physical safeguards are established 
to ensure the security and confiden-
tiality of records. In order to protect 
against any threats or hazards to their 
security or loss of integrity, paper 
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records are maintained in areas acces-
sible only to authorized NARA per-
sonnel. Electronic records are pro-
tected in accordance with the Com-
puter Security Act, OMB Circular A–11 
requiring privacy analysis in reporting 
to OMB, and are accessed via passwords 
from terminals located in attended of-
fices. After hours, buildings have secu-
rity guards and/or doors are secured 
and all entrances are monitored by 
electronic surveillance equipment. 

(b) The system manager, at his/her 
discretion, may designate additional 
safeguards similar to or greater than 
those described in paragraph (a) of this 
section for unusually sensitive records. 

(c) The system manager only permits 
access to and use of automated or man-
ual personnel records to persons whose 
official duties require such access, or 
to you or to a representative des-
ignated by you. 

Subpart C—Individual Access to 
Records 

§ 1202.40 How can I gain access to 
NARA records about myself? 

(a) If you wish to request access to 
information about yourself contained 
in a NARA Privacy Act system of 
records, you must notify the NARA 
Privacy Act Officer, National Archives 
and Records Administration, Rm. 3110, 
8601 Adelphi Rd., College Park, MD 
20740–6001. If you wish to allow another 
person to review or obtain a copy of 
your record, you must provide author-
ization for that person to obtain access 
as part of your request. 

(b) Your request must be in writing 
and the letter and the envelope must 
be marked ‘‘Privacy Act Request.’’ 
Your request letter must contain: 

(1) The complete name and identi-
fying number of the NARA system as 
published in the FEDERAL REGISTER; 

(2) A brief description of the nature, 
time, place, and circumstances of your 
association with NARA; 

(3) Any other information, which you 
believe, would help NARA to determine 
whether the information about you is 
included in the system of records; 

(4) If you are authorizing another in-
dividual to have access to your records, 
the name of that person; and 

(5) A Privacy Act certification of 
identity. When you make a request for 
access to records about yourself, you 
must verify your identity. You must 
sign your request and your signature 
must either be notarized or submitted 
by you under 28 U.S.C. 1746, a law that 
permits statements to be made under 
penalty of perjury as a substitute for 
notarization. While no specific form is 
required, you may obtain a Certifi-
cation of Identity form for this purpose 
from the NARA Privacy Act Officer. 
The following information is required: 

(i) Your full name; 
(ii) An acknowledgment that you un-

derstand the criminal penalty in the 
Privacy Act for requesting or obtaining 
access to records under false pretenses 
(5 U.S.C. 552a(i)(3)); and 

(iii) A declaration that your state-
ment is true and correct under penalty 
of perjury (18 U.S.C. 1001). 

(c) The procedure for accessing an ac-
counting of disclosure is identical to 
the procedure for access to a record as 
set forth in this section. 

§ 1202.42 How are requests for access 
to medical records handled? 

When NARA receives a request for 
access to medical records, if NARA be-
lieves that disclosure of medical and/or 
psychological information directly to 
you could have an adverse effect on 
you, you may be asked to designate in 
writing a physician or mental health 
professional to whom you would like 
the records to be disclosed, and disclo-
sure that otherwise would be made to 
you will instead be made to the des-
ignated physician or mental health 
professional. 

§ 1202.44 How long will it take for 
NARA to process my request? 

(a) NARA will acknowledge your re-
quest within 10 workdays of its receipt 
by NARA and if possible, will make the 
records available to you at that time. 
If NARA cannot make the records im-
mediately available, the acknowledg-
ment will indicate when the system 
manager will make the records avail-
able. 

(b) If NARA anticipates more than a 
10 workday delay in making a record 
you requested available, NARA also 
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will explain in the acknowledgment 
specific reasons for the delay. 

(c) If your request for access does not 
contain sufficient information to per-
mit the system manager to locate the 
records, NARA will request additional 
information from you. NARA will have 
10 workdays following receipt of the 
additional information in which to 
make the records available or to ac-
knowledge receipt of the request and to 
indicate when the records will be avail-
able. 

§ 1202.46 In what ways will NARA pro-
vide access? 

(a) At your request, NARA will pro-
vide you, or a person authorized by 
you, a copy of the records by mail or 
by making the records available in per-
son during normal business hours at 
the NARA facility where the records 
are located. If you are seeking access 
in person, the system manager will per-
mit you to examine the original record, 
will provide you with a copy of the 
records, or both. 

(b) When obtaining access to the 
records in person at a NARA facility, 
you must provide proof of identifica-
tion either by producing at least one 
piece of identification bearing a name 
or signature and either a photograph or 
physical description (e.g., a driver’s li-
cense or employee identification card) 
or by signing the Certification of Iden-
tity form described in § 1204.40 (b)(5). 
NARA reserves the right to ask you to 
produce additional pieces of identifica-
tion to assure NARA of your identity. 
You will also be asked to sign an ac-
knowledgement that you have been 
given access. 

§ 1202.48 Will I have to pay for copies 
of records? 

Yes. However NARA will waive fees 
for the first 100 pages copied or when 
the cost to collect the fee will exceed 
the amount collected. When a fee is 
charged, the charge per copy is $0.20 
per page if NARA makes the copy or 
$0.15 per page if you make the copy on 
a NARA self-service copier. Fees for 
other reproduction processes are com-
puted upon request. 

§ 1202.50 Does NARA require prepay-
ment of fees? 

If the system manager determines 
that the estimated total fee is likely to 
exceed $250, NARA will notify you that 
the estimated fee must be prepaid be-
fore you can have copies of the records. 
If the final fee is less than the amount 
you prepaid, NARA will refund the dif-
ference. 

§ 1202.52 How do I pay? 

You must pay by check or money 
order. Make your check or money order 
payable to the National Archives and 
Records Administration and send it to 
the NARA Privacy Act Officer, Room 
3110, 8601 Adelphi Road, College Park, 
MD 20740–6001. 

§ 1202.54 On what grounds can NARA 
deny my Privacy Act request? 

(a) NARA can deny your Privacy Act 
request for records if the records are 
maintained in an exempt systems of 
records are described in subpart F of 
this part. 

(b) A system manager may deny your 
request for access to your records only 
if: 

(1) NARA has published rules in the 
FEDERAL REGISTER exempting the per-
tinent system of records from the ac-
cess requirement; and 

(2) The record is exempt from disclo-
sure under the Freedom of Information 
Act (FOIA). 

(c) Upon receipt of a request for ac-
cess to a record which is contained 
within an exempt system of records, 
NARA will: 

(1) Review the record to determine 
whether all or part of the record must 
be released to you in accordance with 
§ 1202.40, notwithstanding the inclusion 
of the record within an exempt system 
of records; and 

(2) Provide access to the record (or 
part of the record, if it is not fully re-
leasable) in accordance with § 1202.46 or 
notify you that the request has been 
denied in whole or in part. 

(d) If your request is denied in whole 
or in part, NARA’s notice will include 
a statement specifying the applicable 
Privacy Act and FOIA exemptions and 
advising you of the right to appeal the 
decision as explained in § 1202.56. 
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§ 1202.56 How do I appeal a denial of 
my Privacy Act request? 

(a) If you are denied access in whole 
or in part to records pertaining to 
yourself, you may file with NARA an 
appeal of that denial. Your appeal let-
ter must be post marked no later than 
35 calendar days after the date of the 
denial letter from NARA. 

(1) Address appeals involving denial 
of access to Office of Inspector General 
records to NARA Privacy Act Appeal 
Official (N), National Archives and 
Records Administration, Room 4200, 
8601 Adelphi Road, College Park, MD 
20740–6001. 

(2) Address all other appeals to the 
NARA Privacy Act Appeal Official 
(ND), National Archives and Records 
Administration, Room 4200, 8601 
Adelphi Road, College Park, MD 20740– 
6001. 

(b) All appeals of denial of access to 
the NARA Privacy Act Appeal Official 
must be in writing. Mark both the en-
velope and the appeal ‘‘Privacy Act ‘‘ 
Access Appeal.’’ 

§ 1202.58 How are appeals processed? 

(a) Upon receipt of your appeal, the 
NARA Privacy Act Appeal Official will 
consult with the system manager, legal 
counsel, and such other officials as 
may be appropriate. If the NARA Pri-
vacy Act Appeal Official determines 
that the records you requested are not 
exempt from release, NARA grants you 
access and so notifies you. 

(b) If the NARA Privacy Act Appeal 
Official determines that your appeal 
must be rejected, NARA will imme-
diately notify you in writing of that 
determination. This decision is final 
and cannot be appealed further within 
NARA. NARA’s notification to you will 
include: 

(1) The reason for the rejection of the 
appeal; and 

(2) Notice of your right to seek judi-
cial review of NARA’s final determina-
tion, as described in 36 CFR 1202.84. 

(c) NARA will make its final deter-
mination no later than 30 workdays 
from the date on which NARA receives 
your appeal. NARA may extend this 
time limit by notifying you in writing 
before the expiration of the 30 work-
days. This notification will include an 

explanation of the reasons for the time 
extension. 

Subpart D—Disclosure of Records 

§ 1202.60 When does NARA disclose a 
record in a Privacy Act system of 
records? 

NARA will not disclose any records 
in a Privacy Act system of records to 
any person or to another agency with-
out the express written consent of the 
subject individual unless the disclosure 
is: 

(a) To NARA employees who have a 
need for the information in the official 
performance of their duties; 

(b) Required by the provisions of the 
Freedom of Information Act, as amend-
ed; 

(c) For a routine use that has been 
published in a notice in the FEDERAL 
REGISTER; 

(d) To the Bureau of Census for pur-
poses of planning or carrying out a cen-
sus or survey or related activity pursu-
ant to title 13 U.S.C.; 

(e) To a person who has provided 
NARA with advance adequate written 
assurance as specified in § 1202.62(a) 
that the record will be used solely as a 
statistical research or reporting 
record. (Personal identifying informa-
tion is deleted from the record released 
for statistical purposes. The system 
manager ensures that the identity of 
the individual cannot reasonably be de-
duced by combining various statistical 
records.) 

(f) To the National Archives of the 
United States as a record which has 
sufficient historical or other value to 
warrant its continued preservation by 
the United States Government or for 
evaluation by the Archivist or the des-
ignee of the Archivist to determine 
whether the record has such value; 

(g) To another agency or any govern-
mental jurisdiction within or under the 
control of the United States for a civil 
or criminal law enforcement activity if 
the activity is authorized by law, and if 
the head of the agency or his or her 
other designated representative has 
made a written request to NARA speci-
fying the particular portion desired 
and the law enforcement activity for 
which the record is sought; 
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(h) To a person showing compelling 
circumstances affecting the health or 
safety of an individual, and not nec-
essarily the individual to whom the 
record pertains. A disclosure of this na-
ture is followed by a notification to the 
last known address of the subject indi-
vidual; 

(i) To either House of Congress or to 
a committee or subcommittee (joint or 
of either House), in the course of the 
performance of official legislative ac-
tivities; 

(j) To the Comptroller General or any 
of his authorized representatives in the 
course of the performance of the duties 
of the General Accounting Office; 

(k) Pursuant to the order of a court 
of competent jurisdiction; or 

(l) To a consumer reporting agency in 
accordance with 31 U.S.C. 3711(e). 

§ 1202.62 What are the procedures for 
disclosure of records to a third 
party? 

(a) To obtain access to records about 
a person other than yourself, address 
the request to the NARA Privacy Act 
Officer, National Archives and Records 
Administration, Room 3110, 8601 
Adelphi Rd., College Park, MD 20740– 
6001. If you are requesting access for 
statistical research as described in 
§ 1202.60(e), you must submit a written 
statement that includes as a minimum: 

(1) A statement of the purpose for re-
questing the records; and 

(2) Certification that the records will 
be used only for statistical purposes. 

(b) NARA will acknowledge your re-
quest within 10 workdays and will 
make a decision within 30 workdays, 
unless NARA notifies you that the 
time limit must be extended for good 
cause. 

(c) Upon receipt of your request, 
NARA will verify your right to obtain 
access to documents pursuant to 
§ 1202.60. Upon verification, the system 
manager will make the requested 
records available to you. 

(d) If NARA determines that the dis-
closure is not permitted under § 1202.60, 
the system manager will deny your re-
quest in writing. NARA will inform 
you of the right to submit a request for 
review of the denial and a final deter-
mination to the appropriate NARA Pri-
vacy Act Appeal Officer. 

§ 1202.64 How do I appeal a denial of 
disclosure? 

(a) Your request for a review of the 
denial of disclosure to records main-
tained by the Office of the Inspector 
General must be addressed to the 
NARA Privacy Act Appeal Officer (N), 
National Archives and Records Admin-
istration, Room 4200, 8601 Adelphi Rd., 
College Park, MD 20740–6001. 

(b) Requests for a review of a denial 
of disclosure to all other NARA records 
must be addressed to the NARA Pri-
vacy Act Appeal Officer (ND), National 
Archives and Records Administration, 
Room 4200, 8601 Adelphi Rd., College 
Park, MD 20740–6001. 

§ 1202.66 How does NARA keep ac-
count of disclosures? 

(a) Except for disclosures made to 
NARA employees in the course of the 
performance of their duties or when re-
quired by the Freedom of Information 
Act (see § 1202.60(a) and (b)), NARA 
keeps an accurate accounting of each 
disclosure and retains it for 5 years 
after the disclosure or for the life of 
the record, whichever is longer. The ac-
counting includes the: 

(1) Date of disclosure; 
(2) Nature, and purpose of each dis-

closure; and 
(3) Name and address of the person or 

agency to which the disclosure is made. 
(b) The system manager also main-

tains with the accounting of disclo-
sures: 

(1) A full statement of the justifica-
tion for the disclosures; 

(2) All documentation surrounding 
disclosure of a record for statistical or 
law enforcement purposes; and 

(3) Evidence of written consent by 
the subject individual to a disclosure, 
if applicable. 

(c) Except for the accounting of dis-
closures made for a law enforcement 
activity (see § 1202.60(g)) or of disclo-
sures made from exempt systems (see 
subpart F of this part), the accounting 
of disclosures will be made available to 
the subject individual upon request. 
Procedures for requesting access to the 
accounting of disclosures are in sub-
part C. 
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Subpart E—Request To Amend 
Records 

§ 1202.70 Whom should I contact at 
NARA to amend records about my-
self? 

If you believe that a record that 
NARA maintains about you is not ac-
curate, timely, relevant or complete, 
you may request that the record be 
amended. Write to the NARA Privacy 
Act Officer, Room 3110, 8601 Adelphi 
Rd, College Park, MD 20470–6001. Em-
ployees of NARA who desire to amend 
their personnel records should write to 
the Director, Human Resources Serv-
ices Division. You should include as 
much information, documentation, or 
other evidence as needed to support 
your request to amend the pertinent 
record. Mark both the envelop and the 
letter with the phrase ‘‘Privacy Act— 
Request To Amend Record.’’ 

§ 1202.72 How does NARA handle re-
quests to amend records? 

(a) NARA will acknowledge receipt of 
a request to amend a record within 10 
workdays. If possible, the acknowledg-
ment will include the system man-
ager’s determination either to amend 
the record or to deny your request to 
amend as provided in § 1202.76. 

(b) When reviewing a record in re-
sponse to your request to amend, the 
system manager will assess the accu-
racy, relevance, timeliness, and com-
pleteness of the existing record in light 
of your proposed amendment to deter-
mine if your request to amend is justi-
fied. If you request the deletion of in-
formation, the system manager also 
will review your request and the exist-
ing record to determine whether the in-
formation is relevant and necessary to 
accomplish NARA’s purpose, as re-
quired by law or Executive order. 

§ 1202.74 How will I know if NARA ap-
proved my amendment request? 

If NARA approves your amendment 
request, the system manager will 
promptly make the necessary amend-
ment to the record and will send a copy 
of the amended record to you. NARA 
will also advise all previous recipients 
of the record, using the accounting of 
disclosures, that an amendment has 
been made and give the substance of 

the amendment. Where practicable, 
NARA will also send a copy of the 
amended record to previous recipients. 

§ 1202.76 Can NARA deny my request 
for amendment? 

If the system manager denies your 
request to amend or determines that 
the record should be amended in a 
manner other than that requested by 
you, NARA will advise you in writing 
of the decision. The denial letter will 
state: 

(a) The reasons for the denial of your 
amendment request; 

(b) Proposed alternative amend-
ments, if appropriate; 

(c) Your right to appeal the denial; 
and 

(d) The procedures for appealing the 
denial. 

§ 1202.78 How do I accept an alter-
native amendment? 

If your request to amend a record is 
denied and NARA suggested alter-
native amendments, and you agree to 
those alternative amendments, you 
must notify the Privacy Act Officer 
who will then make the necessary 
amendments in accordance with 
§ 1202.74. 

§ 1202.80 How do I appeal the denial of 
a request to amend a record? 

(a) If you disagree with a denial of 
your request to amend a record, you 
can file an appeal of that denial. 

(1) Address your appeal of the denial 
to amend records signed by a system 
manager other than the Inspector Gen-
eral, to the NARA Privacy Act Appeal 
Official (ND), Room 3110, 8601 Adelphi 
Road, College Park, MD, 20740–6001. 

(2) Address the appeal of the denial to 
amend records signed by the Inspector 
General to the NARA Privacy Act Ap-
peal Official (N), Room 3110, 8601 
Adelphi Road, College Park, MD, 20740– 
6001. 

(3) For current NARA employees if 
the denial to amend concerns a record 
maintained in the employee’s Official 
Personnel Folder or in another Govern-
ment-wide system maintained by 
NARA on behalf of another agency, 
NARA will provide the employee with 
name and address of the appropriate 
appeal official in that agency. 
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(b) Appeals to NARA must be in writ-
ing and must be postmarked no later 
than 35 calendar days from the date of 
the NARA denial of a request to 
amend. Your appeal letter and envelope 
must be marked ‘‘Privacy Act—Ap-
peal’’. 

(c) Upon receipt of an appeal, the 
NARA Privacy Act Appeal Official will 
consult with the system manager, legal 
counsel, and such other officials as 
may be appropriate. If the appeal offi-
cial determines that the record should 
be amended, he or she will instruct the 
system manager to amend the record 
in accordance with § 1202.74 and will no-
tify you of that action. 

(d) If, after consulting with officials 
specified in paragraph (c) of this sec-
tion, the NARA Privacy Act Appeal Of-
ficial determines that your appeal 
should be rejected, the NARA Privacy 
Act Appeal Official will notify you in 
writing of that determination. This no-
tice serves as NARA’s final determina-
tion on your request to amend a 
record. The letter to you will include: 

(1) The reason for the rejection of 
your appeal; 

(2) Proposed alternative amend-
ments, if appropriate, which you may 
accept (see 36 CFR 1202.78 for the proce-
dure); 

(3) Notice of your right to file a 
Statement of Disagreement for dis-
tribution in accordance with § 1202.82; 
and 

(4) Notice of your right to seek judi-
cial review of the NARA final deter-
mination, as provided in § 1202.84. 

(e) The NARA final determination 
will be made no later than 30 workdays 
from the date on which the appeal is 
received by the NARA Privacy Act Ap-
peal Official. In extraordinary cir-
cumstances, the NARA Privacy Act 
Appeal Official may extend this time 
limit by notifying you in writing be-
fore the expiration of the 30 workdays. 
The notification will include a jus-
tification for the extension of time. 

§ 1202.82 How do I file a Statement of 
Disagreement? 

If you receive a NARA final deter-
mination denying your request to 
amend a record, you may file a State-
ment of Disagreement with the appro-
priate system manager. The Statement 

of Disagreement must include an ex-
planation of why you believe the record 
to be inaccurate, irrelevant, untimely, 
or incomplete. The system manager 
will maintain your Statement of Dis-
agreement in conjunction with the per-
tinent record. The System Manager 
will send a copy of the Statement of 
Disagreement to any person or agency 
to whom the record has been disclosed, 
only if the disclosure was subject to 
the accounting requirements of 
§ 1202.60. 

§ 1202.84 Can I seek judicial review? 
Yes, within 2 years of receipt of a 

NARA final determination as provided 
in § 1202.54 or § 1202.80, you may seek ju-
dicial review of that determination. 
You may file a civil action in the Fed-
eral District Court: 

(a) In which you reside or have a 
principal place of business; 

(b) In which the NARA records are lo-
cated; or 

(c) In the District of Columbia. 

Subpart F—Exemptions 
§ 1202.90 What NARA systems of 

records are exempt from release 
under the National Security Exemp-
tion of the Privacy Act? 

(a) The Investigative Case Files of 
the Inspector General (NARA–23) and 
the Personnel Security Case Files 
(NARA–24) systems of records are eligi-
ble for exemption under 5 U.S.C. 
552a(k)(1) because the records in these 
systems: 

(1) Contain information specifically 
authorized under criteria established 
by an Executive Order to be kept secret 
in the interest of national defense or 
foreign policy and 

(2) Are in fact properly classified pur-
suant to such Executive Order. 

(b) The systems described in para-
graph (a) are exempt from 5 U.S.C. 552a 
(c)(3), (d), (e)(1), and (e)(4)(G) and (H). 
Exemptions from the particular sub-
sections are justified for the following 
reasons: 

(1) From subsection (c)(3) because ac-
counting for each disclosure could re-
sult in the release of properly classified 
information which would compromise 
the national defense or disrupt foreign 
policy. 
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(2) From the access and amendment 
provisions of subsection (d) because ac-
cess to the records in these systems of 
records could result in the release of 
properly classified information which 
would compromise the national defense 
or disrupt foreign policy. Amendment 
of either of these series of records 
would interfere with ongoing investiga-
tions and law enforcement or national 
security activities and impose an im-
possible administrative burden by re-
quiring investigations to be continu-
ously reinvestigated. 

(3) From subsection (e)(1) because 
verification of the accuracy of all in-
formation to the records could result 
in the release of properly classified in-
formation which would compromise the 
national defense or disrupt foreign pol-
icy. 

(4) From subsection (e)(4)(G) and (H) 
because these systems are exempt from 
the access and amendment provisions 
of subsection (d), pursuant to sub-
section (k)(1) of the Privacy Act. 

§ 1202.92 What NARA systems of 
records are exempt from release 
under the Law Enforcement Ex-
emption of the Privacy Act? 

(a) The Investigative Files of the In-
spector General (NARA–23) system of 
records is eligible for exemption under 
5 U.S.C. 552a(k)(2) because this record 
system contains investigatory material 
of actual, potential or alleged criminal, 
civil or administrative violations, com-
piled for law enforcement purposes 
other than within the scope of sub-
section (j)(2) of 5 USC 552a. If you are 
denied any right, privilege or benefit 
that you would otherwise be entitled 
by Federal law, or for which you would 
otherwise be eligible, as a result of the 
record, NARA will make the record 
available to you, except for any infor-
mation in the record that would dis-
close the identity of a confidential 
source as described in 5 U.S.C. 
552a(k)(2). 

(b) The system described in para-
graph (a) of this section is exempt from 
5 U.S.C. 552a (c)(3), (d), (e)(1) and (e)(4) 
(G) and (H), and (f). Exemptions from 
the particular subsections are justified 
for the following reasons: 

(1) From subsection (c)(3) because re-
lease of disclosure accounting could 

alert the subject of an investigation 
about the alleged violations, to the ex-
istence of the investigation and to the 
fact that they are being investigated 
by the Office of Inspector General 
(OIG) or another agency. Release of 
such information could provide signifi-
cant information concerning the na-
ture of the investigation, resulting in 
the tampering or destruction of evi-
dence, influencing of witnesses, danger 
to individuals involved, and other ac-
tivities that could impede or com-
promise the investigation. 

(2) From the access and amendment 
provisions of subsection (d) because ac-
cess to the records contained in this 
system of records could inform the sub-
ject of an investigation of an actual or 
potential criminal, civil, or adminis-
trative violation, of the existence of 
that investigation; of the nature and 
scope of the information and evidence 
obtained as to his/her activities; of the 
identity of confidential sources, wit-
nesses, and law enforcement personnel; 
and of information that may enable the 
subject to avoid detection or apprehen-
sion. These factors would present a se-
rious impediment to effective law en-
forcement where they prevent the suc-
cessful completion of the investigation, 
endanger the physical safety of con-
fidential sources, witnesses, and law 
enforcement personnel, and/or lead to 
the improper influencing of witnesses, 
the destruction of evidence, or the fab-
rication of testimony. In addition, 
granting access to such information 
could disclose security-sensitive or 
confidential business information or 
information that would constitute an 
unwarranted invasion of the personal 
privacy of third parties. The amend-
ment of these records could allow the 
subject to avoid detection or apprehen-
sion and interfere with ongoing inves-
tigations and law enforcement activi-
ties. 

(3) From subsection (e)(1) because the 
application of this provision could im-
pair investigations and interfere with 
the law enforcement responsibilities of 
the OIG or another agency for the fol-
lowing reasons: 

(i) It is not possible to detect rel-
evance or need for specific information 
in the early stages of an investigation, 
case or matter. After the information 
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is evaluated, relevance and necessity 
may be established. 

(ii) During an investigation, the OIG 
may obtain information about other 
actual or potential criminal, civil or 
administrative violations, including 
those outside the scope of its jurisdic-
tion. The OIG should retain this infor-
mation, as it may aid in establishing 
patterns of inappropriate activity, and 
can provide valuable leads for Federal 
and other law enforcement agencies. 

(iii) In interviewing individuals or 
obtaining other forms of evidence dur-
ing an investigation, information may 
be supplied to an investigator, which 
relates to matters incidental to the 
primary purpose of the investigation 
but which may relate also to matters 
under the investigative jurisdiction of 
another agency. Such information can-
not readily be segregated. 

(iv) From subsection (e)(4)(G) and (H) 
because this system is exempt from the 
access and amendment provisions of 
subsection (d), pursuant to subsection 
(k)(2) of the Privacy Act. 

(v) From subsection (f) because this 
system is exempt from the access and 
amendment provisions of subsection 
(d), pursuant to subsection (k)(2) of the 
Privacy Act. 

§ 1202.94 What NARA systems of 
records are exempt from release 
under the Investigatory Informa-
tion Material exemption of the Pri-
vacy Act? 

(a) The Personnel Security Case Files 
(NARA–24) system of records is eligible 
for exemption under 5 U.S.C. 552a(k)(5) 
because it contains investigatory ma-
terial compiled solely for the purpose 
of determining suitability, eligibility, 
or qualifications for federal employ-
ment or access to classified informa-
tion. The only information exempt 
under this provision is that which 
would disclose the identity of a con-
fidential source described in 5 U.S.C. 
552a(k)(2). 

(b) The system of records described in 
paragraph (a) of this section is exempt 
from 5 U.S.C. 552a(d)(1). Exemption 
from the particular subsection is justi-
fied as access to records in the system 
would reveal the identity(ies) of the 
source(s) of information collected in 
the course of a background investiga-
tion. 

PART 1206—NATIONAL HISTORICAL 
PUBLICATIONS AND RECORDS 
COMMISSION 

Sec. 

Subpart A—General 

1206.1 What does this part cover? 
1206.3 What definitions apply to the regula-

tions in Part 1206? 
1206.4 What is the purpose of the Commis-

sion? 
1206.5 Who serves on the Commission? 
1206.6 How do you organize the grant pro-

gram? 
1206.8 How do you operate the grant pro-

gram? 
1206.10 How do you make grant opportuni-

ties known? 
1206.11 How may an applicant apply for an 

NHPRC grant? 
1206.12 What are my responsibilities once I 

have received a grant? 

Subpart B—Publications Grants 

1206.20 What are the scope and purpose of 
publications grants? 

1206.22 What type of proposal is eligible for 
a publications grant? 

1206.24 What type of proposal is ineligible 
for a publications grant? 

Subpart C—Records Grants 

1206.30 What is the scope and purpose of 
records grants? 

1206.32 What type of proposal is eligible for 
a records grant? 

1206.34 What type of proposal is ineligible 
for a records grant? 

Subpart D—State Records Program 

1206.40 What is a State records program? 
1206.41 What is a state historical records ad-

visory board and how is it constituted? 
1206.42 What is a State Coordinator? 
1206.43 What are the duties of the deputy 

State coordinator? 
1206.44 Who is eligible for sub-grants? 
1206.45 What rules govern sub-grant dis-

tribution, cost sharing, grant adminis-
tration, and reporting? 

Subpart E—Applying for NHPRC Grants 

1206.50 What types of funding and cost shar-
ing arrangements does the Commission 
make? 

1206.52 Does the Commission ever place con-
ditions on its grants? 

1206.54 Who may apply for NHPRC grants? 
1206.56 When are applications due? 
1206.58 How do I apply for a grant? 

VerDate Mar<15>2010 12:12 Sep 29, 2011 Jkt 223139 PO 00000 Frm 00738 Fmt 8010 Sfmt 8010 Y:\SGML\223139.XXX 223139er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



729 

National Archives and Records Administration § 1206.4 

1206.60 What must I provide as a formal 
grant application? 

1206.62 Who reviews and evaluates grant 
proposals? 

1206.64 What formal notification will I re-
ceive, and will it contain other informa-
tion? 

Subpart F—Grant Administration 

1206.70 Who is responsible for administra-
tion of NHPRC grants? 

1206.72 Where can I find the regulatory re-
quirements that apply to NHPRC grants? 

1206.74 Do I need prior written approval for 
changes to the grant project? 

1206.76 May I receive an extension to my 
grant project? 

1206.80 What reports am I required to make? 
1206.82 What is the format and content of 

the financial report? 
1206.84 What is the format and content of 

the narrative report? 
1206.86 What additional materials must I 

submit with the final narrative report? 
1206.88 Does the NHPRC have any liability 

under a grant? 
1206.90 Must I acknowledge NHPRC grant 

support? 

AUTHORITY: 44 U.S.C. 2104(a); 44 U.S.C. 2501– 
2506. 

SOURCE: 71 FR 27624, May 12, 2006, unless 
otherwise noted. 

Subpart A—General 
§ 1206.1 What does this part cover? 

This part prescribes the procedures 
and rules governing the operation of 
the grant program of the National His-
torical Publications and Records Com-
mission. 

[71 FR 27624, May 12, 2006. Redesignated at 75 
FR 66317, Oct. 28, 2010] 

§ 1206.3 What definitions apply to the 
regulations in Part 1206? 

As used in Part 1206: 
Board refers to a State historical 

records advisory board. 
Commission (see NHPRC). 
Coordinator means the coordinator of 

a State historical records advisory 
board. 

Cost sharing means the financial con-
tribution the applicant pledges toward 
the total cost of a project. Cost sharing 
can include both direct and indirect ex-
penses, contributions provided by the 
applicant or by third parties as in-kind 
or cash contributions, and any income 
earned directly by the project. 

Direct costs means expenses that are 
attributable directly to the cost of a 
project, such as salaries, project sup-
plies, travel expenses, equipment 
rented or purchased for the project, or 
services procured for the project. 

Grant opportunity announcement re-
fers to a document published on the 
NHPRC Web site and at http:// 
www.grants.gov that describes a type of 
grant offered, eligibility requirements, 
and application instructions. 

Guidance refers to a non-binding doc-
ument published on the NHPRC Web 
site to clarify or explain Commission 
policy or to provide procedural details. 

Historical records means documentary 
material having permanent or enduring 
value, including manuscripts, personal 
papers, official records, maps, audio-
visual materials, and electronic files. 

Historical records repository means or-
ganizations whose mission is to ac-
quire, preserve, and promote the use of 
historical records. They include ar-
chives, special collections, museums, 
and historical societies. 

Indirect costs means costs incurred for 
common or joint objectives of an appli-
cant’s organization and therefore not 
attributable to a specific project or ac-
tivity. Typically, indirect costs include 
items such as overhead for facilities 
maintenance and accounting services. 

NHPRC means members of the Na-
tional Historical Publications and 
Records Commission acting as a body. 

NHPRC staff refers to the Executive 
Director and the staff of the Commis-
sion or the Executive Director of the 
Commission. 

State, in §§ 1206.40 through 1206.42, 
means all 50 States of the Union, plus 
the District of Columbia, Puerto Rico, 
the U.S. Virgin Islands, Guam, Amer-
ican Samoa, and the Commonwealth of 
the Northern Mariana Islands. 

The Manual of Suggested Practices re-
fers to ‘‘The Manual of Suggested Prac-
tices for State Historical Records Advi-
sory Boards.’’ It is a type of guidance. 

[75 FR 66317, Oct. 28, 2010] 

§ 1206.4 What is the purpose of the 
Commission? 

The National Historical Publications 
and Records Commission (NHPRC or 
Commission), a statutory body affili-
ated with the National Archives and 
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Records Administration (NARA), sup-
ports a wide range of activities to pre-
serve, publish, and encourage the use of 
primary documentary sources. 
Through the NHPRC’s grant programs, 
training programs, and special 
projects, the Commission offers advice 
and assistance to State and local gov-
ernment agencies, non-Federal non-
profit organizations and institutions, 
and Federally-acknowledged or state- 
recognized Native American tribes or 
groups committed to the preservation, 
publication, or use of United States 
documentary resources. 

[75 FR 66317, Oct. 28, 2010] 

§ 1206.5 Who serves on the Commis-
sion? 

Established by Congress in 1934, the 
Commission is a 15-member body, 
chaired by the Archivist of the United 
States and comprised of representa-
tives of the three branches of the Fed-
eral Government and of professional 
associations of archivists, historians, 
documentary editors, and records ad-
ministrators. 

§ 1206.6 How do you organize the 
grant program? 

We offer grants to support publica-
tions projects (subpart B), and records 
projects (subpart C). State grants (sub-
part D) are made to designated state 
agencies for statewide archival services 
and may include subgrants to individ-
uals and institutions. We also support 
a variety of professional development 
opportunities. 

§ 1206.8 How do you operate the grant 
program? 

(a) The Executive Director manages 
the program under Commission guid-
ance and the immediate administrative 
direction of its Chairman, the Archi-
vist of the United States. 

(b) The Commission establishes grant 
program priorities as reflected in its 
grant opportunity announcements and, 
from time-to-time, issues non-binding, 
clarifying guidance documents through 
the NHPRC Web site. 

(c) To assure fair treatment of every 
application, all members of the Com-
mission and its staff follow conflict-of- 
interest rules. 

(d) The purpose and work plan of all 
NHPRC-funded grant projects must be 
in accord with current Commission 
program guidance as reflected in the 
grant opportunity announcements. 

(e) The Commission makes funding 
recommendations to the Archivist of 
the United States, who has the author-
ity to award grants. 

[71 FR 27624, May 12, 2006, as amended at 75 
FR 66317, Oct. 28, 2010] 

§ 1206.10 How do you make grant op-
portunities known? 

(a) The Commission annually deter-
mines which grant opportunities it will 
offer, and establishes eligibility, appli-
cation deadlines, and programmatic re-
quirements. 

(b) The NHPRC staff prepares grant 
opportunity announcements consisting 
of all information necessary to apply 
for each grant and publishes the an-
nouncements on the NHPRC Web site 
(http://www.archives.gov/nhprc) at least 
three months before the final applica-
tion due date. 

(c) The NHPRC staff publishes notice 
of each announcement on http:// 
www.grants.gov, a Federal government 
Web site widely available to the public, 
at least three months before the final 
application due date. 

[71 FR 27624, May 12, 2006, as amended at 75 
FR 66317, Oct. 28, 2010] 

§ 1206.11 How may an applicant apply 
for an NHPRC grant? 

Applicants may apply for a grant 
using Grants.gov or by using other 
electronic or paper forms and docu-
ments, according to the instructions in 
each announcement. 

§ 1206.12 What are my responsibilities 
once I have received a grant? 

(a) Comply with all Federal regula-
tions about grants administration that 
are contained in § 1206.72. 

(b) Comply with NHPRC grant an-
nouncements and other Commission 
guidance. 

(c) Meet performance requirements 
defined in your grant application. 

(d) Report on performance require-
ments defined in your grant applica-
tion and other performance measures 
specified in the grant award. 
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(e) Comply with conditions set by the 
Commission according to § 1206.52. 

[71 FR 27624, May 12, 2006, as amended at 75 
FR 66317, Oct. 28, 2010] 

Subpart B—Publications Grants 

§ 1206.20 What are the scope and pur-
pose of publications grants? 

Publications grants support projects 
intended to make widely available 
those documentary source materials 
important to the study and under-
standing of United States history. In 
order to receive a publications grant, a 
project must intend to publish histor-
ical records of national value and in-
terest. 

§ 1206.22 What type of proposal is eli-
gible for a publications grant? 

(a) The Commission provides grants 
for publishing papers of United States 
leaders and historical records relating 
to outstanding events, topics, themes, 
or movements of national significance 
in United States history. These 
projects include the production of: 

(1) Documentary editions that in-
volve collecting, compiling, tran-
scribing, editing, annotating, and pub-
lishing, either selectively or com-
prehensively, historical papers and 
records; 

(2) Microfilm editions consisting of 
organized collections of images of 
original sources, usually without tran-
scription and annotations; 

(3) Electronic editions consisting of 
organized collections of images of 
original editions. Electronic editions 
may include transcriptions and/or an-
notations and other data to facilitate 
document discovery; 

(4) Electronic editions of transcribed 
and annotated documents, including 
electronic republications of hard copy 
editions; and 

(5) Any combination of editions spec-
ified in paragraphs (a)(1) through (a)(4) 
of this section. 

(b) The Commission may also support 
projects to develop methods, tools, 
techniques, and practices to improve 
and advance the documentary editing 
profession in the United States, and to 
support projects that apply informa-
tion technology to publishing projects. 

(c) The Commission may also support 
subvention grants to nonprofit presses 
to help defray publication costs of 
NHPRC-supported or endorsed editions. 

(d) The Commission may also support 
fellowships, institutes, and other pro-
fessional development opportunities re-
lated to this program. 

(e) Detailed programmatic require-
ments established by the Commission 
are found in the grant opportunity an-
nouncements. 

§ 1206.24 What type of proposal is in-
eligible for a publications grant? 

(a) The Commission does not support: 
(1) Historical research apart from 

what is necessary for editing documen-
tary publications; or 

(2) Documentary editing projects to 
publish the papers of someone who has 
been deceased for fewer than ten years. 

(b) Other programmatic limitations 
established by the Commission are 
found in the grant opportunity an-
nouncements. 

[71 FR 27624, May 12, 2006, as amended at 75 
FR 66317, Oct. 28, 2010] 

Subpart C—Records Grants 
§ 1206.30 What is the scope and pur-

pose of records grants? 
(a) Records grants support projects 

designed to preserve and facilitate use 
of historical records of national, state, 
or local significance for the purpose of 
furthering an understanding and appre-
ciation of United States history and as-
suring the rights of American citizens 
to free and equal access to government 
records. 

(b) The Commission also supports 
projects to develop methods, tools, 
techniques, and practices to improve 
and advance the archival profession in 
the United States, and to support con-
tinuing education of archivists, records 
managers, and other keepers of histor-
ical records. 

§ 1206.32 What type of proposal is eli-
gible for a records grant? 

(a) The Commission provides grants 
to historical records repositories for lo-
cating, preserving and encouraging use 
of records held by State, local, and 
other governmental units and private 
archives and collections of papers 

VerDate Mar<15>2010 12:12 Sep 29, 2011 Jkt 223139 PO 00000 Frm 00741 Fmt 8010 Sfmt 8010 Y:\SGML\223139.XXX 223139er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



732 

36 CFR Ch. XII (7–1–11 Edition) § 1206.34 

maintained in non-Federal, nonprofit 
repositories and special collections re-
lating to the study of American his-
tory. 

(b) The Commission provides support 
to historical records repositories and 
other institutions for: 

(1) Advancing the state of the art in 
archival and records management and 
in the long-term maintenance of, and 
easy access to, authentic electronic 
records; 

(2) Promoting cooperative efforts 
among institutions and organizations 
in archival and records management; 

(3) Improving the knowledge, per-
formance, and professional skills of 
those who work with historical 
records; and 

(4) Continuing archival education, in-
cluding fellowships, institutes, and 
symposia. 

[71 FR 27624, May 12, 2006, as amended at 75 
FR 66317, Oct. 28, 2010] 

§ 1206.34 What type of proposal is in-
eligible for a records grant? 

In addition to other programmatic 
limitations established by the Commis-
sion as found in the grant opportunity 
announcements, NHPRC does not sup-
port proposals: 

(a) For building projects; 
(b) To purchase manuscripts or his-

torical records; 
(c) For projects involving substantial 

work with artifacts, library materials, 
or works of art; or 

(d) For exhibits or celebrations, re-
enactments, and other observations of 
historical events. 

[71 FR 27624, May 12, 2006, as amended at 75 
FR 66318, Oct. 28, 2010] 

Subpart D—State Records 
Program 

§ 1206.40 What is a State records pro-
gram? 

(a) Each State is eligible to receive 
NHPRC grants to support the work of 
the State historical records advisory 
board (board); to operate statewide his-
torical records services; and to make 
sub-grants to eligible organizations 
within the State in support of histor-
ical records activities. 

(b) Boards review and comment on 
applications for NHPRC records 
projects grants submitted from their 
states, according to The Manual of 
Suggested Practices. 

[71 FR 27624, May 12, 2006, as amended at 75 
FR 66318, Oct. 28, 2010] 

§ 1206.41 What is a state historical 
records advisory board and how is 
it constituted? 

(a) Responsibilities. The board is the 
central advisory body for historical 
records coordination within the State 
and for NHPRC State and local records 
projects within the State. The board 
engages in planning; it develops, re-
vises, and submits to the Commission a 
State plan including priorities for 
State historical records projects fol-
lowing ‘‘The Manual of Suggested 
Practices.’’ The board reviews all State 
and local records projects within the 
State and makes recommendations for 
State projects to the Commission. 

(b) Appointments. Each State partici-
pating in the NHPRC State program 
must adopt an appointment process 
and appoint a board following ‘‘The 
Manual of Suggested Practices.’’ The 
appointment process and membership 
must be reported at least annually to 
the Commission. A majority of mem-
bers should have recognizable experi-
ence in the administration of records, 
manuscripts, or archives. The board 
should be as broadly representative as 
possible of the public and private ar-
chives, records offices, and research in-
stitutions and organizations in the 
State. 

[71 FR 27624, May 12, 2006, as amended at 75 
FR 66318, Oct. 28, 2010] 

§ 1206.42 What is a State Coordinator? 
(a) Duties. The State coordinator (co-

ordinator) is the officer responsible for 
the NHPRC State program. He or she 
reports the State board appointment 
process, membership and recommenda-
tions to the NHPRC at least on an an-
nual basis and may serve as chair of 
the board and may perform other du-
ties following applicable State statute 
or regulation and ‘‘The Manual of Sug-
gested Practices.’’ 

(b) Appointment. The coordinator 
should be the full-time professional of-
ficial in charge of the State archival 
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program or agency, unless otherwise 
specified in State statute or regula-
tion. The coordinator serves ex officio, 
unless otherwise specified in State 
statute or regulation. The coordinator 
is not deemed to be an official or em-
ployee of the Federal Government and 
receives no Federal compensation for 
such service. 

(c) Replacement. In the absence of a 
deputy coordinator, the State board 
may select an acting coordinator until 
another coordinator is appointed, in 
order to conduct the necessary busi-
ness of the board. 

[71 FR 27624, May 12, 2006, as amended at 75 
FR 66318, Oct. 28, 2010] 

§ 1206.43 What are the duties of the 
deputy State coordinator? 

The coordinator may designate a dep-
uty State coordinator to assist in car-
rying out the duties and responsibil-
ities of the coordinator and to serve as 
an acting coordinator at the coordina-
tor’s direction or upon the coordina-
tor’s resignation or inability to serve. 

[71 FR 27624, May 12, 2006, as amended at 75 
FR 66318, Oct. 28, 2010] 

§ 1206.44 Who is eligible for sub- 
grants? 

All organizations located within a 
State that has an active State histor-
ical records board and entities defined 
in § 1206.54 may be eligible, as deter-
mined by the board. 

[75 FR 66318, Oct. 28, 2010] 

§ 1206.45 What rules govern sub-grant 
distribution, cost sharing, grant ad-
ministration, and reporting? 

(a) The Commission will annually es-
tablish guidance published in the grant 
opportunity announcement for State 
grants regarding: 

(1) The distribution of re-grant funds; 
(2) Cost sharing and matching re-

quirements; and 
(3) Reporting. 
(b) Each participating State is re-

sponsible for ensuring that the sub- 
grantees comply with Federal grant ad-
ministration and reporting require-
ments. 

(c) Each participating State must an-
nually prepare a report to the NHPRC 

on its sub-grant program, following the 
requirements outlined in § 1206.80. 

[71 FR 27624, May 12, 2006, as amended at 75 
FR 66318, Oct. 28, 2010] 

Subpart E—Applying for NHPRC 
Grants 

§ 1206.50 What types of funding and 
cost sharing arrangements does the 
Commission make? 

(a) Types of grants. (1) Matching grant. 
A matching grant is a Federal grant 
awarded only after the applicant raises 
its share of non-Federal support for a 
project. We will match only funds 
raised from non-Federal sources, either 
monies provided by the applicant’s own 
institution specifically for the project 
or from a non-Federal third-party 
source. The Commission does not ordi-
narily make matching grants. 

(2) Outright grant. Outright grants are 
those awards we make without any 
matching requirement. However, out-
right grants usually include a cost- 
sharing requirement. 

(b) Cost sharing. (1) Cost sharing con-
sists of the applicant’s contribution to 
the cost of the project. The Commis-
sion ordinarily expects the applicant to 
provide cost sharing in an amount 
equal to the amount of the Federal 
grant award. Exceptions to the one-to- 
one cost sharing requirement may be 
set by the Commission in specific grant 
opportunity announcements. 

(2) Cost sharing may include cash or 
in-kind contributions provided by the 
applicant or by a non-Federal third 
party. 

(3) We prefer the applicant cover in-
direct costs through cost sharing. 

[71 FR 27624, May 12, 2006, as amended at 75 
FR 66318, Oct. 28, 2010] 

§ 1206.52 Does the Commission ever 
place conditions on its grants? 

Yes, the Commission may place cer-
tain conditions on its grants. The Com-
mission describes applicable conditions 
in each grant opportunity announce-
ment. 

[71 FR 27624, May 12, 2006, as amended at 75 
FR 66318, Oct. 28, 2010] 
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§ 1206.54 Who may apply for NHPRC 
grants? 

The Commission will consider appli-
cations from State government agen-
cies in States where there is an active 
board; local government agencies; 
United States nonprofit organizations 
and institutions, including institutions 
of higher education; or Federally-ac-
knowledged and State-recognized 
American Indian tribes or groups. 

[75 FR 66318, Oct. 28, 2010] 

§ 1206.56 When are applications due? 

The Commission generally meets 
twice a year, and considers grant pro-
posals submitted by the deadlines set 
by the Commission. The deadlines are 
published in each grant opportunity 
announcement and at http:// 
www.grants.gov. All proposals must be 
submitted by the published deadline. 

[75 FR 66318, Oct. 28, 2010] 

§ 1206.58 How do I apply for a grant? 

(a) Contact the NHPRC staff. The 
Commission encourages you to discuss 
your proposal through correspondence, 
by phone, or in person with NHPRC 
staff. 

(b) Contact your State Historical 
Records Advisory Board as appropriate. 
NHPRC encourages you to discuss your 
proposal with your State historical 
records coordinator at all stages of 
your proposal’s development and before 
you submit the proposal. 

(1) Contact is not necessary if: 
(i) Your proposal is for publications 

or subvention projects; or 
(ii) You are an American Indian 

tribe. 
(2) You will find the staff contacts 

and a list of State historical records 
coordinators on the Commission’s Web 
site at http://www.archives.gov/nhprc. 

[71 FR 27624, May 12, 2006, as amended at 75 
FR 66318, Oct. 28, 2010] 

§ 1206.60 What must I provide as a for-
mal grant application? 

The forms and other documents you 
must submit are listed with each grant 
opportunity announcement on the 
NHPRC web site. OMB Control Number 

3095–0013 has been assigned to this in-
formation collection. 

[71 FR 27624, May 12, 2006, as amended at 75 
FR 66319, Oct. 28, 2010] 

§ 1206.62 Who reviews and evaluates 
grant proposals? 

(a) State boards. State historical 
records advisory boards may evaluate 
your proposal according to Commission 
grant opportunity announcements. 

(b) Peer reviewers. The NHPRC staff 
may ask external peer reviewers to 
evaluate the proposal according to 
Commission grant announcements. 

(c) Other reviewers. The Commission 
staff may require additional reviews. 

(d) NHPRC staff. NHPRC staff ana-
lyzes the reviewers’ comments, and 
considers the appropriateness of the 
project toward fulfilling Commission 
goals, the proposal’s completeness and 
conformity to application require-
ments. The staff, through a questions 
letter or email to you, raises issues and 
concerns and allows you the oppor-
tunity to respond. The staff makes rec-
ommendations to the Commission. 

(e) The Commission. The Commission 
deliberates on all eligible proposals and 
recommends to the Archivist of the 
United States what action to take on 
each (fund, partially fund, endorse, re-
ject, resubmit). By statute the Archi-
vist chairs the Commission and has 
final authority to make or deny a 
grant. 

§ 1206.64 What formal notification will 
I receive, and will it contain other 
information? 

(a) Successful grant applicants will 
receive a formal grant award docu-
ment. The document and attachments 
specify terms of the grant. NHPRC 
staff notifies project directors infor-
mally of awards and any conditions 
soon after the Archivist approves the 
grants. 

(b) The grant period begins and ends 
on the dates specified in the award doc-
ument. 

[71 FR 27624, May 12, 2006, as amended at 75 
FR 66319, Oct. 28, 2010] 
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Subpart F—Grant Administration 

§ 1206.70 Who is responsible for admin-
istration of NHPRC grants? 

The grantee institution and the insti-
tution-designated project director 
share primary responsibility for the ad-
ministration of grants. 

[71 FR 27624, May 12, 2006, as amended at 75 
FR 66318, Oct. 28, 2010] 

§ 1206.72 Where can I find the regu-
latory requirements that apply to 
NHPRC grants? 

(a) In addition to this Part 1206, 
NARA has issued other regulations 
that apply to NHPRC grants in 36 CFR 
Parts 1200 to 1212 and 2 CFR Part 2600. 
NARA also applies the principles and 
standards in the following regulations 
and Office of Management and Budget 
(OMB) Circular for NHPRC grants: 

(1) 2 CFR Part 25 Universal Identifier 
and Central Contractor Registration; 

(2) 2 CFR Part 170 Reporting 
Subaward and Executive Compensation 
Information; 

(3) 2 CFR Part 220 Cost Principles for 
Educational Institutions (OMB Cir-
cular A–21); 

(4) 2 CFR Part 225 Cost Principles for 
State, Local, and Indian Tribal Govern-
ments (OMB Circular A–87); 

(5) 2 CFR Part 230 Cost Principles for 
Non-Profit Organizations (OMB Cir-
cular A–122); and 

(6) OMB Circular A–133, ‘‘Audits of 
States, Local Governments, and Non-
profit Organizations.’’ This circular is 
available at http://www.whitehouse.gov/ 
omb/circularsldefault. 

(b) The OMB Circulars are available 
at http://www.whitehouse.gov/omb/circu-
lars/index.html. 

(c) Additional policy guidance re-
lated to Title VI of the Civil Rights 
Act of 1964, regarding persons with lim-
ited English proficiency, is provided in 
Commission guidance at http:// 
www.archives.gov/nhprc/ and from the 
NHPRC staff. 

[71 FR 27624, May 12, 2006, as amended at 72 
FR 2768, Jan. 23, 2007; 75 FR 66319, Oct. 28, 
2010] 

§ 1206.74 Do I need prior written ap-
proval for changes to the grant 
project? 

You must obtain prior written ap-
proval from the NHPRC for most 
changes in the grant project and terms 
of the grant. Detailed instructions are 
found in How to Administer an NHPRC 
Grant available at http:// 
www.archives.gov/NHPRC or from the 
NHPRC staff. 

[71 FR 27624, May 12, 2006, as amended at 75 
FR 66319, Oct. 28, 2010] 

§ 1206.76 May I receive an extension to 
my grant project? 

Yes, requests for extensions of the 
grant period should be signed by the 
grantee’s authorized representative 
and submitted not more than two 
months before the scheduled end of the 
grant period. The NHPRC will not 
allow extensions unless a project is up- 
to-date in its submission of financial 
and narrative reports. 

[75 FR 66319, Oct. 28, 2010] 

§ 1206.80 What reports am I required 
to make? 

(a) Grant recipients are generally re-
quired to submit annual financial re-
ports and semi-annual narrative 
progress reports, as well as final finan-
cial and narrative reports at the con-
clusion of the grant period. The grant 
award document will specify the dates 
on which your reports are due. In order 
to fulfill its oversight and monitoring 
responsibilities, the NHPRC or Com-
mission may require additional reports 
or information at any time during the 
grant. OMB Control Number 3095–0013 
has been assigned to this information 
collection. 

(b) Detailed reporting requirements 
are found in How to Administer an 
NHPRC Grant available at http:// 
www.archives.gov/NHPRC or from the 
NHPRC staff. 

[71 FR 27624, May 12, 2006, as amended at 75 
FR 66319, Oct. 28, 2010] 

§ 1206.82 What is the format and con-
tent of the financial report? 

Grant recipients must submit finan-
cial reports on Standard Form 425 and 
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have them signed by the grantee’s au-
thorized representative or by an appro-
priate institutional fiscal officer. 

[75 FR 66319, Oct. 28, 2010] 

§ 1206.84 What is the format and con-
tent of the narrative report? 

(a) Interim narrative reports should 
state briefly the performance objec-
tives and activities for the entire grant 
and then focus on those accomplished 
during the reporting period. The report 
should include a summary of project 
activities; whether the project pro-
ceeded on schedule; any revisions of 
the work plan, staffing pattern, or 
budget; any web address created by the 
project; and any other press releases, 
articles, or presentations relating to 
the grant project or its products. It 
should include an analysis of the objec-
tives met during the reporting period 
and any objectives for the period that 
were not accomplished. For documen-
tary editing projects, it also must in-
clude information about the publica-
tion of volumes and the completion of 
finding aids, as well as any work that 
is pending with publishers. 

(b) The final report must provide a 
detailed assessment of the entire 
project, following the format in para-
graph (a) of this section, including 
whether the performance objectives 
and goals set in the original proposal 
were realistic; whether there were 
unpredicted results or outcomes; 
whether the project encountered unex-
pected problems and how you faced 
them; and how you could have im-
proved the project. You must discuss 
the project’s impact, if any, on the 
grant-receiving institution and others. 
You must indicate whether all or part 
of the project activities will be contin-
ued after the end of the grant, whether 
any of these activities will be sup-
ported by institutional funds or by 
grant funds, and if the NHPRC grant 
was instrumental in obtaining these 
funds. 

[71 FR 27624, May 12, 2006, as amended at 75 
FR 66319, Oct. 28, 2010] 

§ 1206.86 What additional materials 
must I submit with the final nar-
rative report? 

You must submit the materials re-
quired in the NHPRC grant announce-

ments and in the grant award docu-
ment. 

[75 FR 66319, Oct. 28, 2010] 

§ 1206.88 Does the NHPRC have any li-
ability under a grant? 

No, NARA and the Commission can-
not assume any liability for accidents, 
illnesses, or claims arising out of any 
work undertaken with the assistance of 
the grant. 

[71 FR 27624, May 12, 2006, as amended at 75 
FR 66319, Oct. 28, 2010] 

§ 1206.90 Must I acknowledge NHPRC 
grant support? 

Yes, grantee institutions, grant 
project directors, or grant staff per-
sonnel may publish results of any work 
supported by an NHPRC grant without 
review by the Commission; however, 
publications or other products result-
ing from the project must acknowledge 
the assistance of the NHPRC grant and 
all copies paid for by grant funds must 
be distributed at a reasonable cost. 

PART 1207—UNIFORM ADMINIS-
TRATIVE REQUIREMENTS FOR 
GRANTS AND COOPERATIVE 
AGREEMENTS TO STATE AND 
LOCAL GOVERNMENTS 

Subpart A—General 

Sec. 
1207.1 Purpose and scope of this part. 
1207.2 Scope of subpart. 
1207.3 Definitions. 
1207.4 Applicability. 
1207.5 Effect on other issuances. 
1207.6 Additions and exceptions. 

Subpart B—Pre-Award Requirements 

1207.10 Forms for applying for grants. 
1207.11 State plans. 
1207.12 Special grant or subgrant conditions 

for ‘‘high-risk’’ grantees. 

Subpart C—Post-Award Requirements 

FINANCIAL ADMINISTRATION 

1207.20 Standards for financial management 
systems. 

1207.21 Payment. 
1207.22 Allowable costs. 
1207.23 Period of availability of funds. 
1207.24 Matching or cost sharing. 
1207.25 Program income. 
1207.26 Non-Federal audit. 
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CHANGES, PROPERTY, AND SUBAWARDS 

1207.30 Changes. 
1207.31 Real property. 
1207.32 Equipment. 
1207.33 Supplies. 
1207.34 Copyrights. 
1207.35 Subawards to debarred and sus-

pended parties. 
1207.36 Procurement. 
1207.37 Subgrants. 

REPORTS, RECORDS, RETENTION, AND 
ENFORCEMENT 

1207.40 Monitoring and reporting program 
performance. 

1207.41 Financial reporting. 
1207.42 Retention and access requirements 

for records. 
1207.43 Enforcement. 
1207.44 Termination for convenience. 

Subpart D—After-the-Grant Requirements 

1207.50 Closeout. 
1207.51 Later disallowances and adjust-

ments. 
1207.52 Collection of amounts due. 

Subpart E—Entitlement [Reserved] 

AUTHORITY: 44 U.S.C. 2104(a); 44 U.S.C. 2501– 
2506. 

SOURCE: 53 FR 8072, 8087, Mar. 11, 1988, un-
less otherwise noted. 

Subpart A—General 
§ 1207.1 Purpose and scope of this 

part. 
This part establishes uniform admin-

istrative rules for Federal grants and 
cooperative agreements and subawards 
to State, local and Indian tribal gov-
ernments. 

§ 1207.2 Scope of subpart. 
This subpart contains general rules 

pertaining to this part and procedures 
for control of exceptions from this 
part. 

§ 1207.3 Definitions. 
As used in this part: 
Accrued expenditures mean the 

charges incurred by the grantee during 
a given period requiring the provision 
of funds for: (1) Goods and other tan-
gible property received; (2) services 
performed by employees, contractors, 
subgrantees, subcontractors, and other 
payees; and (3) other amounts becom-
ing owed under programs for which no 

current services or performance is re-
quired, such as annuities, insurance 
claims, and other benefit payments. 

Accrued income means the sum of: (1) 
Earnings during a given period from 
services performed by the grantee and 
goods and other tangible property de-
livered to purchasers, and (2) amounts 
becoming owed to the grantee for 
which no current services or perform-
ance is required by the grantee. 

Acquisition cost of an item of pur-
chased equipment means the net in-
voice unit price of the property includ-
ing the cost of modifications, attach-
ments, accessories, or auxiliary appa-
ratus necessary to make the property 
usable for the purpose for which it was 
acquired. Other charges such as the 
cost of installation, transportation, 
taxes, duty or protective in-transit in-
surance, shall be included or excluded 
from the unit acquisition cost in ac-
cordance with the grantee’s regular ac-
counting practices. 

Administrative requirements mean 
those matters common to grants in 
general, such as financial management, 
kinds and frequency of reports, and re-
tention of records. These are distin-
guished from programmatic require-
ments, which concern matters that can 
be treated only on a program-by-pro-
gram or grant-by-grant basis, such as 
kinds of activities that can be sup-
ported by grants under a particular 
program. 

Awarding agency means (1) with re-
spect to a grant, the Federal agency, 
and (2) with respect to a subgrant, the 
party that awarded the subgrant. 

Cash contributions means the grant-
ee’s cash outlay, including the outlay 
of money contributed to the grantee or 
subgrantee by other public agencies 
and institutions, and private organiza-
tions and individuals. When authorized 
by Federal legislation, Federal funds 
received from other assistance agree-
ments may be considered as grantee or 
subgrantee cash contributions. 

Contract means (except as used in the 
definitions for grant and subgrant in 
this section and except where qualified 
by Federal) a procurement contract 
under a grant or subgrant, and means a 
procurement subcontract under a con-
tract. 
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Cost sharing or matching means the 
value of the third party in-kind con-
tributions and the portion of the costs 
of a federally assisted project or pro-
gram not borne by the Federal Govern-
ment. 

Cost-type contract means a contract or 
subcontract under a grant in which the 
contractor or subcontractor is paid on 
the basis of the costs it incurs, with or 
without a fee. 

Equipment means tangible, non-
expendable, personal property having a 
useful life of more than one year and 
an acquisition cost of $5,000 or more 
per unit. A grantee may use its own 
definition of equipment provided that 
such definition would at least include 
all equipment defined above. 

Expenditure report means: (1) For non-
construction grants, the SF–269 ‘‘Fi-
nancial Status Report’’ (or other equiv-
alent report); (2) for construction 
grants, the SF–271 ‘‘Outlay Report and 
Request for Reimbursement’’ (or other 
equivalent report). 

Federally recognized Indian tribal gov-
ernment means the governing body or a 
governmental agency of any Indian 
tribe, band, nation, or other organized 
group or community (including any 
Native village as defined in section 3 of 
the Alaska Native Claims Settlement 
Act, 85 Stat 688) certified by the Sec-
retary of the Interior as eligible for the 
special programs and services provided 
by him through the Bureau of Indian 
Affairs. 

Government means a State or local 
government or a federally recognized 
Indian tribal government. 

Grant means an award of financial as-
sistance, including cooperative agree-
ments, in the form of money, or prop-
erty in lieu of money, by the Federal 
Government to an eligible grantee. The 
term does not include technical assist-
ance which provides services instead of 
money, or other assistance in the form 
of revenue sharing, loans, loan guaran-
tees, interest subsidies, insurance, or 
direct appropriations. Also, the term 
does not include assistance, such as a 
fellowship or other lump sum award, 
which the grantee is not required to ac-
count for. 

Grantee means the government to 
which a grant is awarded and which is 
accountable for the use of the funds 

provided. The grantee is the entire 
legal entity even if only a particular 
component of the entity is designated 
in the grant award document. 

Local government means a county, 
municipality, city, town, township, 
local public authority (including any 
public and Indian housing agency 
under the United States Housing Act of 
1937) school district, special district, 
intrastate district, council of govern-
ments (whether or not incorporated as 
a nonprofit corporation under state 
law), any other regional or interstate 
government entity, or any agency or 
instrumentality of a local government. 

Obligations means the amounts of or-
ders placed, contracts and subgrants 
awarded, goods and services received, 
and similar transactions during a given 
period that will require payment by 
the grantee during the same or a future 
period. 

OMB means the United States Office 
of Management and Budget. 

Outlays (expenditures) mean charges 
made to the project or program. They 
may be reported on a cash or accrual 
basis. For reports prepared on a cash 
basis, outlays are the sum of actual 
cash disbursement for direct charges 
for goods and services, the amount of 
indirect expense incurred, the value of 
in-kind contributions applied, and the 
amount of cash advances and payments 
made to contractors and subgrantees. 
For reports prepared on an accrued ex-
penditure basis, outlays are the sum of 
actual cash disbursements, the amount 
of indirect expense incurred, the value 
of inkind contributions applied, and 
the new increase (or decrease) in the 
amounts owed by the grantee for goods 
and other property received, for serv-
ices performed by employees, contrac-
tors, subgrantees, subcontractors, and 
other payees, and other amounts be-
coming owed under programs for which 
no current services or performance are 
required, such as annuities, insurance 
claims, and other benefit payments. 

Percentage of completion method refers 
to a system under which payments are 
made for construction work according 
to the percentage of completion of the 
work, rather than to the grantee’s cost 
incurred. 
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Prior approval means documentation 
evidencing consent prior to incurring 
specific cost. 

Real property means land, including 
land improvements, structures and ap-
purtenances thereto, excluding mov-
able machinery and equipment. 

Share, when referring to the awarding 
agency’s portion of real property, 
equipment or supplies, means the same 
percentage as the awarding agency’s 
portion of the acquiring party’s total 
costs under the grant to which the ac-
quisition costs under the grant to 
which the acquisition cost of the prop-
erty was charged. Only costs are to be 
counted—not the value of third-party 
in-kind contributions. 

State means any of the several States 
of the United States, the District of 
Columbia, the Commonwealth of Puer-
to Rico, any territory or possession of 
the United States, or any agency or in-
strumentality of a State exclusive of 
local governments. The term does not 
include any public and Indian housing 
agency under United States Housing 
Act of 1937. 

Subgrant means an award of financial 
assistance in the form of money, or 
property in lieu of money, made under 
a grant by a grantee to an eligible sub-
grantee. The term includes financial 
assistance when provided by contrac-
tual legal agreement, but does not in-
clude procurement purchases, nor does 
it include any form of assistance which 
is excluded from the definition of grant 
in this part. 

Subgrantee means the government or 
other legal entity to which a subgrant 
is awarded and which is accountable to 
the grantee for the use of the funds 
provided. 

Supplies means all tangible personal 
property other than equipment as de-
fined in this part. 

Suspension means depending on the 
context, either (1) temporary with-
drawal of the authority to obligate 
grant funds pending corrective action 
by the grantee or subgrantee or a deci-
sion to terminate the grant, or (2) an 
action taken by a suspending official in 
accordance with agency regulations 
implementing E.O. 12549 to imme-
diately exclude a person from partici-
pating in grant transactions for a pe-
riod, pending completion of an inves-

tigation and such legal or debarment 
proceedings as may ensue. 

Termination means permanent with-
drawal of the authority to obligate pre-
viously-awarded grant funds before 
that authority would otherwise expire. 
It also means the voluntary relinquish-
ment of that authority by the grantee 
or subgrantee. Termination does not in-
clude: (1) Withdrawal of funds awarded 
on the basis of the grantee’s underesti-
mate of the unobligated balance in a 
prior period; (2) withdrawal of the un-
obligated balance as of the expiration 
of a grant; (3) refusal to extend a grant 
or award additional funds, to make a 
competing or noncompeting continu-
ation, renewal, extension, or supple-
mental award; or (4) voiding of a grant 
upon determination that the award was 
obtained fraudulently, or was other-
wise illegal or invalid from inception. 

Terms of a grant or subgrant mean all 
requirements of the grant or subgrant, 
whether in statute, regulations, or the 
award document. 

Third party in-kind contributions mean 
property or services which benefit a 
federally assisted project or program 
and which are contributed by non-Fed-
eral third parties without charge to the 
grantee, or a cost-type contractor 
under the grant agreement. 

Unliquidated obligations for reports 
prepared on a cash basis mean the 
amount of obligations incurred by the 
grantee that has not been paid. For re-
ports prepared on an accrued expendi-
ture basis, they represent the amount 
of obligations incurred by the grantee 
for which an outlay has not been re-
corded. 

Unobligated balance means the por-
tion of the funds authorized by the 
Federal agency that has not been obli-
gated by the grantee and is determined 
by deducting the cumulative obliga-
tions from the cumulative funds au-
thorized. 

§ 1207.4 Applicability. 

(a) General. Subparts A through D of 
this part apply to all grants and sub-
grants to governments, except where 
inconsistent with Federal statutes or 
with regulations authorized in accord-
ance with the exception provision of 
§ 1207.6, or: 
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(1) Grants and subgrants to State and 
local institutions of higher education 
or State and local hospitals. 

(2) The block grants authorized by 
the Omnibus Budget Reconciliation 
Act of 1981 (Community Services; Pre-
ventive Health and Health Services; Al-
cohol, Drug Abuse, and Mental Health 
Services; Maternal and Child Health 
Services; Social Services; Low-Income 
Home Energy Assistance; States’ Pro-
gram of Community Development 
Block Grants for Small Cities; and Ele-
mentary and Secondary Education 
other than programs administered by 
the Secretary of Education under title 
V, subtitle D, chapter 2, section 583— 
the Secretary’s discretionary grant 
program) and titles I-III of the Job 
Training Partnership Act of 1982 and 
under the Public Health Services Act 
(section 1921), Alcohol and Drug Abuse 
Treatment and Rehabilitation Block 
Grant and part C of title V, Mental 
Health Service for the Homeless Block 
Grant). 

(3) Entitlement grants to carry out 
the following programs of the Social 
Security Act: 

(i) Aid to Needy Families with De-
pendent Children (title IV-A of the Act, 
not including the Work Incentive Pro-
gram (WIN) authorized by section 
402(a)19(G); HHS grants for WIN are 
subject to this part); 

(ii) Child Support Enforcement and 
Establishment of Paternity (title IV-D 
of the Act); 

(iii) Foster Care and Adoption Assist-
ance (title IV-E of the Act); 

(iv) Aid to the Aged, Blind, and Dis-
abled (titles I, X, XIV, and XVI-AABD 
of the Act); and 

(v) Medical Assistance (Medicaid) 
(title XIX of the Act) not including the 
State Medicaid Fraud Control program 
authorized by section 1903(a)(6)(B). 

(4) Entitlement grants under the fol-
lowing programs of The National 
School Lunch Act: 

(i) School Lunch (section 4 of the 
Act), 

(ii) Commodity Assistance (section 6 
of the Act), 

(iii) Special Meal Assistance (section 
11 of the Act), 

(iv) Summer Food Service for Chil-
dren (section 13 of the Act), and 

(v) Child Care Food Program (section 
17 of the Act). 

(5) Entitlement grants under the fol-
lowing programs of The Child Nutri-
tion Act of 1966: 

(i) Special Milk (section 3 of the Act), 
and 

(ii) School Breakfast (section 4 of the 
Act). 

(6) Entitlement grants for State Ad-
ministrative expenses under The Food 
Stamp Act of 1977 (section 16 of the 
Act). 

(7) A grant for an experimental, pilot, 
or demonstration project that is also 
supported by a grant listed in para-
graph (a)(3) of this section; 

(8) Grant funds awarded under sub-
section 412(e) of the Immigration and 
Nationality Act (8 U.S.C. 1522(e)) and 
subsection 501(a) of the Refugee Edu-
cation Assistance Act of 1980 (Pub. L. 
96–422, 94 Stat. 1809), for cash assist-
ance, medical assistance, and supple-
mental security income benefits to ref-
ugees and entrants and the administra-
tive costs of providing the assistance 
and benefits; 

(9) Grants to local education agencies 
under 20 U.S.C. 236 through 241–1(a), 
and 242 through 244 (portions of the Im-
pact Aid program), except for 20 U.S.C. 
238(d)(2)(c) and 240(f) (Entitlement In-
crease for Handicapped Children); and 

(10) Payments under the Veterans 
Administration’s State Home Per Diem 
Program (38 U.S.C. 641(a)). 

(b) Entitlement programs. Entitlement 
programs enumerated above in 
§ 1207.4(a) (3) through (8) are subject to 
subpart E. 

§ 1207.5 Effect on other issuances. 

All other grants administration pro-
visions of codified program regula-
tions, program manuals, handbooks 
and other nonregulatory materials 
which are inconsistent with this part 
are superseded, except to the extent 
they are required by statute, or au-
thorized in accordance with the excep-
tion provision in § 1207.6. 

§ 1207.6 Additions and exceptions 

(a) For classes of grants and grantees 
subject to this part, Federal agencies 
may not impose additional administra-
tive requirements except in codified 
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regulations published in the FEDERAL 
REGISTER. 

(b) Exceptions for classes of grants or 
grantees may be authorized only by 
OMB. 

(c) Exceptions on a case-by-case basis 
and for subgrantees may be authorized 
by the affected Federal agencies. 

Subpart B—Pre-Award 
Requirements 

§ 1207.10 Forms for applying for 
grants. 

(a) Scope. (1) This section prescribes 
forms and instructions to be used by 
governmental organizations (except 
hospitals and institutions of higher 
education operated by a government) 
in applying for grants. This section is 
not applicable, however, to formula 
grant programs which do not require 
applicants to apply for funds on a 
project basis. 

(2) This section applies only to appli-
cations to Federal agencies for grants, 
and is not required to be applied by 
grantees in dealing with applicants for 
subgrants. However, grantees are en-
couraged to avoid more detailed or bur-
densome application requirements for 
subgrants. 

(b) Authorized forms and instructions 
for governmental organizations. (1) In ap-
plying for grants, applicants shall only 
use standard application forms or those 
prescribed by the granting agency with 
the approval of OMB under the Paper-
work Reduction Act of 1980. 

(2) Applicants are not required to 
submit more than the original and two 
copies of preapplications or applica-
tions. 

(3) Applicants must follow all appli-
cable instructions that bear OMB 
clearance numbers. Federal agencies 
may specify and describe the programs, 
functions, or activities that will be 
used to plan, budget, and evaluate the 
work under a grant. Other supple-
mentary instructions may be issued 
only with the approval of OMB to the 
extent required under the Paperwork 
Reduction Act of 1980. For any stand-
ard form, except the SF–424 facesheet, 
Federal agencies may shade out or in-
struct the applicant to disregard any 
line item that is not needed. 

(4) When a grantee applies for addi-
tional funding (such as a continuation 
or supplemental award) or amends a 
previously submitted application, only 
the affected pages need be submitted. 
Previously submitted pages with infor-
mation that is still current need not be 
resubmitted. 

§ 1207.11 State plans. 

(a) Scope. The statutes for some pro-
grams require States to submit plans 
before receiving grants. Under regula-
tions implementing Executive Order 
12372, ‘‘Intergovernmental Review of 
Federal Programs,’’ States are allowed 
to simplify, consolidate and substitute 
plans. This section contains additional 
provisions for plans that are subject to 
regulations implementing the Execu-
tive order. 

(b) Requirements. A State need meet 
only Federal administrative or pro-
grammatic requirements for a plan 
that are in statutes or codified regula-
tions. 

(c) Assurances. In each plan the State 
will include an assurance that the 
State shall comply with all applicable 
Federal statutes and regulations in ef-
fect with respect to the periods for 
which it receives grant funding. For 
this assurance and other assurances re-
quired in the plan, the State may: 

(1) Cite by number the statutory or 
regulatory provisions requiring the as-
surances and affirm that it gives the 
assurances required by those provi-
sions, 

(2) Repeat the assurance language in 
the statutes or regulations, or 

(3) Develop its own language to the 
extent permitted by law. 

(d) Amendments. A State will amend a 
plan whenever necessary to reflect: (1) 
New or revised Federal statutes or reg-
ulations or (2) a material change in any 
State law, organization, policy, or 
State agency operation. The State will 
obtain approval for the amendment and 
its effective date but need submit for 
approval only the amended portions of 
the plan. 

§ 1207.12 Special grant or subgrant 
conditions for ‘‘high-risk’’ grantees. 

(a) A grantee or subgrantee may be 
considered ‘‘high risk’’ if an awarding 

VerDate Mar<15>2010 12:12 Sep 29, 2011 Jkt 223139 PO 00000 Frm 00751 Fmt 8010 Sfmt 8010 Y:\SGML\223139.XXX 223139er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



742 

36 CFR Ch. XII (7–1–11 Edition) § 1207.20 

agency determines that a grantee or 
subgrantee: 

(1) Has a history of unsatisfactory 
performance, or 

(2) Is not financially stable, or 
(3) Has a management system which 

does not meet the management stand-
ards set forth in this part, or 

(4) Has not conformed to terms and 
conditions of previous awards, or 

(5) Is otherwise not responsible; and 
if the awarding agency determines that 
an award will be made, special condi-
tions and/or restrictions shall cor-
respond to the high risk condition and 
shall be included in the award. 

(b) Special conditions or restrictions 
may include: 

(1) Payment on a reimbursement 
basis; 

(2) Withholding authority to proceed 
to the next phase until receipt of evi-
dence of acceptable performance within 
a given funding period; 

(3) Requiring additional, more de-
tailed financial reports; 

(4) Additional project monitoring; 
(5) Requiring the grante or sub-

grantee to obtain technical or manage-
ment assistance; or 

(6) Establishing additional prior ap-
provals. 

(c) If an awarding agency decides to 
impose such conditions, the awarding 
official will notify the grantee or sub-
grantee as early as possible, in writing, 
of: 

(1) The nature of the special condi-
tions/restrictions; 

(2) The reason(s) for imposing them; 
(3) The corrective actions which must 

be taken before they will be removed 
and the time allowed for completing 
the corrective actions and 

(4) The method of requesting recon-
sideration of the conditions/restric-
tions imposed. 

Subpart C—Post-Award 
Requirements 

FINANCIAL ADMINISTRATION 

§ 1207.20 Standards for financial man-
agement systems. 

(a) A State must expand and account 
for grant funds in accordance with 
State laws and procedures for expend-
ing and accounting for its own funds. 

Fiscal control and accounting proce-
dures of the State, as well as its sub-
grantees and cost-type contractors, 
must be sufficient to— 

(1) Permit preparation of reports re-
quired by this part and the statutes au-
thorizing the grant, and 

(2) Permit the tracing of funds to a 
level of expenditures adequate to es-
tablish that such funds have not been 
used in violation of the restrictions 
and prohibitions of applicable statutes. 

(b) The financial management sys-
tems of other grantees and subgrantees 
must meet the following standards: 

(1) Financial reporting. Accurate, cur-
rent, and complete disclosure of the fi-
nancial results of financially assisted 
activities must be made in accordance 
with the financial reporting require-
ments of the grant or subgrant. 

(2) Accounting records. Grantees and 
subgrantees must maintain records 
which adequately identify the source 
and application of funds provided for fi-
nancially-assisted activities. These 
records must contain information per-
taining to grant or subgrant awards 
and authorizations, obligations, unobli-
gated balances, assets, liabilities, out-
lays or expenditures, and income. 

(3) Internal control. Effective control 
and accountability must be maintained 
for all grant and subgrant cash, real 
and personal property, and other as-
sets. Grantees and subgrantees must 
adequately safeguard all such property 
and must assure that it is used solely 
for authorized purposes. 

(4) Budget control. Actual expendi-
tures or outlays must be compared 
with budgeted amounts for each grant 
or subgrant. Financial information 
must be related to performance or pro-
ductivity data, including the develop-
ment of unit cost information when-
ever appropriate or specifically re-
quired in the grant or subgrant agree-
ment. If unit cost data are required, es-
timates based on available documenta-
tion will be accepted whenever pos-
sible. 

(5) Allowable cost. Applicable OMB 
cost principles, agency program regula-
tions, and the terms of grant and 
subgrant agreements will be followed 
in determining the reasonableness, al-
lowability, and allocability of costs. 
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(6) Source documentation. Accounting 
records must be supported by such 
source documentation as cancelled 
checks, paid bills, payrolls, time and 
attendance records, contract and 
subgrant award documents, etc. 

(7) Cash management. Procedures for 
minimizing the time elapsing between 
the transfer of funds from the U.S. 
Treasury and disbursement by grantees 
and subgrantees must be followed 
whenever advance payment procedures 
are used. Grantees must establish rea-
sonable procedures to ensure the re-
ceipt of reports on subgrantees’ cash 
balances and cash disbursements in 
sufficient time to enable them to pre-
pare complete and accurate cash trans-
actions reports to the awarding agen-
cy. When advances are made by letter- 
of-credit or electronic transfer of funds 
methods, the grantee must make 
drawdowns as close as possible to the 
time of making disbursements. Grant-
ees must monitor cash drawdowns by 
their subgrantees to assure that they 
conform substantially to the same 
standards of timing and amount as 
apply to advances to the grantees. 

(c) An awarding agency may review 
the adequacy of the financial manage-
ment system of any applicant for fi-
nancial assistance as part of a 
preaward review or at any time subse-
quent to award. 

§ 1207.21 Payment. 

(a) Scope. This section prescribes the 
basic standard and the methods under 
which a Federal agency will make pay-
ments to grantees, and grantees will 
make payments to subgrantees and 
contractors. 

(b) Basic standard. Methods and pro-
cedures for payment shall minimize 
the time elapsing between the transfer 
of funds and disbursement by the 
grantee or subgrantee, in accordance 
with Treasury regulations at 31 CFR 
part 205. 

(c) Advances. Grantees and sub-
grantees shall be paid in advance, pro-
vided they maintain or demonstrate 
the willingness and ability to maintain 
procedures to minimize the time elaps-
ing between the transfer of the funds 
and their disbursement by the grantee 
or subgrantee. 

(d) Reimbursement. Reimbursement 
shall be the preferred method when the 
requirements in paragraph (c) of this 
section are not met. Grantees and sub-
grantees may also be paid by reim-
bursement for any construction grant. 
Except as otherwise specified in regula-
tion, Federal agencies shall not use the 
percentage of completion method to 
pay construction grants. The grantee 
or subgrantee may use that method to 
pay its construction contractor, and if 
it does, the awarding agency’s pay-
ments to the grantee or subgrantee 
will be based on the grantee’s or sub-
grantee’s actual rate of disbursement. 

(e) Working capital advances. If a 
grantee cannot meet the criteria for 
advance payments described in para-
graph (c) of this section, and the Fed-
eral agency has determined that reim-
bursement is not feasible because the 
grantee lacks sufficient working cap-
ital, the awarding agency may provide 
cash or a working capital advance 
basis. Under this procedure the award-
ing agency shall advance cash to the 
grantee to cover its estimated dis-
bursement needs for an initial period 
generally geared to the grantee’s dis-
bursing cycle. Thereafter, the awarding 
agency shall reimburse the grantee for 
its actual cash disbursements. The 
working capital advance method of 
payment shall not be used by grantees 
or subgrantees if the reason for using 
such method is the unwillingness or in-
ability of the grantee to provide timely 
advances to the subgrantee to meet the 
subgrantee’s actual cash disburse-
ments. 

(f) Effect of program income, refunds, 
and audit recoveries on payment. (1) 
Grantees and subgrantees shall dis-
burse repayments to and interest 
earned on a revolving fund before re-
questing additional cash payments for 
the same activity. 

(2) Except as provided in paragraph 
(f)(1) of this section, grantees and sub-
grantees shall disburse program in-
come, rebates, refunds, contract settle-
ments, audit recoveries and interest 
earned on such funds before requesting 
additional cash payments. 

(g) Withholding payments. (1) Unless 
otherwise required by Federal statute, 
awarding agencies shall not withhold 
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payments for proper charges incurred 
by grantees or subgrantees unless— 

(i) The grantee or subgrantee has 
failed to comply with grant award con-
ditions or 

(ii) The grantee or subgrantee is in-
debted to the United States. 

(2) Cash withheld for failure to com-
ply with grant award condition, but 
without suspension of the grant, shall 
be released to the grantee upon subse-
quent compliance. When a grant is sus-
pended, payment adjustments will be 
made in accordance with § 1207.43(c). 

(3) A Federal agency shall not make 
payment to grantees for amounts that 
are withheld by grantees or sub-
grantees from payment to contractors 
to assure satisfactory completion of 
work. Payments shall be made by the 
Federal agency when the grantees or 
subgrantees actually disburse the with-
held funds to the contractors or to es-
crow accounts established to assure 
satisfactory completion of work. 

(h) Cash depositories. (1) Consistent 
with the national goal of expanding the 
opportunities for minority business en-
terprises, grantees and subgrantees are 
encouraged to use minority banks (a 
bank which is owned at least 50 percent 
by minority group members). A list of 
minority owned banks can be obtained 
from the Minority Business Develop-
ment Agency, Department of Com-
merce, Washington, DC 20230. 

(2) A grantee or subgrantee shall 
maintain a separate bank account only 
when required by Federal-State agree-
ment. 

(i) Interest earned on advances. Except 
for interest earned on advances of 
funds exempt under the Intergovern-
mental Cooperation Act (31 U.S.C. 6501 
et seq.) and the Indian Self-Determina-
tion Act (23 U.S.C. 450), grantees and 
subgrantees shall promptly, but at 
least quarterly, remit interest earned 
on advances to the Federal agency. The 
grantee or subgrantee may keep inter-
est amounts up to $100 per year for ad-
ministrative expenses. 

§ 1207.22 Allowable costs. 
(a) Limitation on use of funds. Grant 

funds may be used only for: 
(1) The allowable costs of the grant-

ees, subgrantees and cost-type contrac-
tors, including allowable costs in the 

form of payments to fixed-price con-
tractors; and 

(2) Reasonable fees or profit to cost- 
type contractors but not any fee or 
profit (or other increment above allow-
able costs) to the grantee or sub-
grantee. 

(b) Applicable cost principles. For each 
kind of organization, there is a set of 
Federal principles for determining al-
lowable costs. Allowable costs will be 
determined in accordance with the cost 
principles applicable to the organiza-
tion incurring the costs. The following 
chart lists the kinds of organizations 
and the applicable cost principles. 

For the costs of a— Use the principles in— 

State, local or Indian tribal 
government.

OMB Circular A–87. 

Private nonprofit organization 
other than an (1) institution 
of higher education, (2) 
hospital, or (3) organization 
named in OMB Circular A– 
122 as not subject to that 
circular.

OMB Circular A–122. 

Educational institutions. ......... OMB Circular A–21. 
For-profit organization other 

than a hospital and an or-
ganization named in OBM 
Circular A–122 as not sub-
ject to that circular.

48 CFR part 31. Contract 
Cost Principles and Proce-
dures, or uniform cost ac-
counting standards that 
comply with cost principles 
acceptable to the Federal 
agency. 

§ 1207.23 Period of availability of 
funds. 

(a) General. Where a funding period is 
specified, a grantee may charge to the 
award only costs resulting from obliga-
tions of the funding period unless car-
ryover of unobligated balances is per-
mitted, in which case the carryover 
balances may be charged for costs re-
sulting from obligations of the subse-
quent funding period. 

(b) Liquidation of obligations. A grant-
ee must liquidate all obligations in-
curred under the award not later than 
90 days after the end of the funding pe-
riod (or as specified in a program regu-
lation) to coincide with the submission 
of the annual Financial Status Report 
(SF–269). The Federal agency may ex-
tend this deadline at the request of the 
grantee. 

§ 1207.24 Matching or cost sharing. 
(a) Basic rule: Costs and contributions 

acceptable. With the qualifications and 
exceptions listed in paragraph (b) of 
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this section, a matching or cost shar-
ing requirement may be satisfied by ei-
ther or both of the following: 

(1) Allowable costs incurred by the 
grantee, subgrantee or a cost-type con-
tractor under the assistance agree-
ment. This includes allowable costs 
borne by non-Federal grants or by oth-
ers cash donations from non-Federal 
third parties. 

(2) The value of third party in-kind 
contributions applicable to the period 
to which the cost sharing or matching 
requirements applies. 

(b) Qualifications and exceptions—(1) 
Costs borne by other Federal grant agree-
ments. Except as provided by Federal 
statute, a cost sharing or matching re-
quirement may not be met by costs 
borne by another Federal grant. This 
prohibition does not apply to income 
earned by a grantee or subgrantee from 
a contract awarded under another Fed-
eral grant. 

(2) General revenue sharing. For the 
purpose of this section, general revenue 
sharing funds distributed under 31 
U.S.C. 6702 are not considered Federal 
grant funds. 

(3) Cost or contributions counted to-
wards other Federal costs-sharing require-
ments. Neither costs nor the values of 
third party in-kind contributions may 
count towards satisfying a cost sharing 
or matching requirement of a grant 
agreement if they have been or will be 
counted towards satisfying a cost shar-
ing or matching requirement of an-
other Federal grant agreement, a Fed-
eral procurement contract, or any 
other award of Federal funds. 

(4) Costs financed by program income. 
Costs financed by program income, as 
defined in § 1207.25, shall not count to-
wards satisfying a cost sharing or 
matching requirement unless they are 
expressly permitted in the terms of the 
assistance agreement. (This use of gen-
eral program income is described in 
§ 1207.25(g).) 

(5) Services or property financed by in-
come earned by contractors. Contractors 
under a grant may earn income from 
the activities carried out under the 
contract in addition to the amounts 
earned from the party awarding the 
contract. No costs of services or prop-
erty supported by this income may 
count toward satisfying a cost sharing 

or matching requirement unless other 
provisions of the grant agreement ex-
pressly permit this kind of income to 
be used to meet the requirement. 

(6) Records. Costs and third party in- 
kind contributions counting towards 
satisfying a cost sharing or matching 
requirement must be verifiable from 
the records of grantees and subgrantee 
or cost-type contractors. These records 
must show how the value placed on 
third party in-kind contributions was 
derived. To the extent feasible, volun-
teer services will be supported by the 
same methods that the organization 
uses to support the allocability of reg-
ular personnel costs. 

(7) Special standards for third party in- 
kind contributions. (i) Third party in- 
kind contributions count towards sat-
isfying a cost sharing or matching re-
quirement only where, if the party re-
ceiving the contributions were to pay 
for them, the payments would be allow-
able costs. 

(ii) Some third party in-kind con-
tributions are goods and services that, 
if the grantee, subgrantee, or con-
tractor receiving the contribution had 
to pay for them, the payments would 
have been an indirect costs. Costs shar-
ing or matching credit for such con-
tributions shall be given only if the 
grantee, subgrantee, or contractor has 
established, along with its regular indi-
rect cost rate, a special rate for allo-
cating to individual projects or pro-
grams the value of the contributions. 

(iii) A third party in-kind contribu-
tion to a fixed-price contract may 
count towards satisfying a cost sharing 
or matching requirement only if it re-
sults in: 

(A) An increase in the services or 
property provided under the contract 
(without additional cost to the grantee 
or subgrantee) or 

(B) A cost savings to the grantee or 
subgrantee. 

(iv) The values placed on third party 
in-kind contributions for cost sharing 
or matching purposes will conform to 
the rules in the succeeding sections of 
this part. If a third party in-kind con-
tribution is a type not treated in those 
sections, the value placed upon it shall 
be fair and reasonable. 
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(c) Valuation of donated services—(1) 
Volunteer services. Unpaid services pro-
vided to a grantee or subgrantee by in-
dividuals will be valued at rates con-
sistent with those ordinarily paid for 
similar work in the grantee’s or sub-
grantee’s organization. If the grantee 
or subgrantee does not have employees 
performing similar work, the rates will 
be consistent with those ordinarily 
paid by other employers for similar 
work in the same labor market. In ei-
ther case, a reasonable amount for 
fringe benefits may be included in the 
valuation. 

(2) Employees of other organizations. 
When an employer other than a grant-
ee, subgrantee, or cost-type contractor 
furnishes free of charge the services of 
an employee in the employee’s normal 
line of work, the services will be valued 
at the employee’s regular rate of pay 
exclusive of the employee’s fringe ben-
efits and overhead costs. If the services 
are in a different line of work, para-
graph (c)(1) of this section applies. 

(d) Valuation of third party donated 
supplies and loaned equipment or space. 
(1) If a third party donates supplies, 
the contribution will be valued at the 
market value of the supplies at the 
time of donation. 

(2) If a third party donates the use of 
equipment or space in a building but 
retains title, the contribution will be 
valued at the fair rental rate of the 
equipment or space. 

(e) Valuation of third party donated 
equipment, buildings, and land. If a third 
party donates equipment, buildings, or 
land, and title passes to a grantee or 
subgrantee, the treatment of the do-
nated property will depend upon the 
purpose of the grant or subgrant, as 
follows: 

(1) Awards for capital expenditures. If 
the purpose of the grant or subgrant is 
to assist the grantee or subgrantee in 
the acquisition of property, the market 
value of that property at the time of 
donation may be counted as cost shar-
ing or matching, 

(2) Other awards. If assisting in the 
acquisition of property is not the pur-
pose of the grant or subgrant, para-
graphs (e)(2)(i) and (ii) of this section 
apply: 

(i) If approval is obtained from the 
awarding agency, the market value at 

the time of donation of the donated 
equipment or buildings and the fair 
rental rate of the donated land may be 
counted as cost sharing or matching. 
In the case of a subgrant, the terms of 
the grant agreement may require that 
the approval be obtained from the Fed-
eral agency as well as the grantee. In 
all cases, the approval may be given 
only if a purchase of the equipment or 
rental of the land would be approved as 
an allowable direct cost. If any part of 
the donated property was acquired 
with Federal funds, only the non-fed-
eral share of the property may be 
counted as cost-sharing or matching. 

(ii) If approval is not obtained under 
paragraph (e)(2)(i) of this section, no 
amount may be counted for donated 
land, and only depreciation or use al-
lowances may be counted for donated 
equipment and buildings. The deprecia-
tion or use allowances for this property 
are not treated as third party in-kind 
contributions. Instead, they are treat-
ed as costs incurred by the grantee or 
subgrantee. They are computed and al-
located (usually as indirect costs) in 
accordance with the cost principles 
specified in § 1207.22, in the same way as 
depreciation or use allowances for pur-
chased equipment and buildings. The 
amount of depreciation or use allow-
ances for donated equipment and build-
ings is based on the property’s market 
value at the time it was donated. 

(f) Valuation of grantee or subgrantee 
donated real property for construction/ac-
quisition. If a grantee or subgrantee do-
nates real property for a construction 
or facilities acquisition project, the 
current market value of that property 
may be counted as cost sharing or 
matching. If any part of the donated 
property was acquired with Federal 
funds, only the non-federal share of the 
property may be counted as cost shar-
ing or matching. 

(g) Appraisal of real property. In some 
cases under paragraphs (d), (e) and (f) 
of this section, it will be necessary to 
establish the market value of land or a 
building or the fair rental rate of land 
or of space in a building. In these cases, 
the Federal agency may require the 
market value or fair rental value be set 
by an independent appraiser, and that 
the value or rate be certified by the 
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grantee. This requirement will also be 
imposed by the grantee on subgrantees. 

§ 1207.25 Program income. 
(a) General. Grantees are encouraged 

to earn income to defray program 
costs. Program income includes income 
from fees for services performed, from 
the use or rental of real or personal 
property acquired with grant funds, 
from the sale of commodities or items 
fabricated under a grant agreement, 
and from payments of principal and in-
terest on loans made with grant funds. 
Except as otherwise provided in regula-
tions of the Federal agency, program 
income does not include interest on 
grant funds, rebates, credits, discounts, 
refunds, etc. and interest earned on 
any of them. 

(b) Definition of program income. Pro-
gram income means gross income re-
ceived by the grantee or subgrantee di-
rectly generated by a grant supported 
activity, or earned only as a result of 
the grant agreement during the grant 
period. ‘‘During the grant period’’ is 
the time between the effective date of 
the award and the ending date of the 
award reflected in the final financial 
report. 

(c) Cost of generating program income. 
If authorized by Federal regulations or 
the grant agreement, costs incident to 
the generation of program income may 
be deducted from gross income to de-
termine program income. 

(d) Governmental revenues. Taxes, spe-
cial assessments, levies, fines, and 
other such revenues raised by a grantee 
or subgrantee are not program income 
unless the revenues are specifically 
identified in the grant agreement or 
Federal agency regulations as program 
income. 

(e) Royalties. Income from royalties 
and license fees for copyrighted mate-
rial, patents, and inventions developed 
by a grantee or subgrantee is program 
income only if the revenues are specifi-
cally identified in the grant agreement 
or Federal agency regulations as pro-
gram income. (See § 1207.34.) 

(f) Property. Proceeds from the sale of 
real property or equipment will be han-
dled in accordance with the require-
ments of §§ 1207.31 and 1207.32. 

(g) Use of program income. Program 
income shall be deducted from outlays 

which may be both Federal and non- 
Federal as described below, unless the 
Federal agency regulations or the 
grant agreement specify another alter-
native (or a combination of the alter-
natives). In specifying alternatives, the 
Federal agency may distinguish be-
tween income earned by the grantee 
and income earned by subgrantees and 
between the sources, kinds, or amounts 
of income. When Federal agencies au-
thorize the alternatives in paragraphs 
(g) (2) and (3) of this section, program 
income in excess of any limits stipu-
lated shall also be deducted from out-
lays. 

(1) Deduction. Ordinarily program in-
come shall be deducted from total al-
lowable costs to determine the net al-
lowable costs. Program income shall be 
used for current costs unless the Fed-
eral agency authorizes otherwise. Pro-
gram income which the grantee did not 
anticipate at the time of the award 
shall be used to reduce the Federal 
agency and grantee contributions rath-
er than to increase the funds com-
mitted to the project. 

(2) Addition. When authorized, pro-
gram income may be added to the 
funds committed to the grant agree-
ment by the Federal agency and the 
grantee. The program income shall be 
used for the purposes and under the 
conditions of the grant agreement. 

(3) Cost sharing or matching. When au-
thorized, program income may be used 
to meet the cost sharing or matching 
requirement of the grant agreement. 
The amount of the Federal grant award 
remains the same. 

(h) Income after the award period. 
There are no Federal requirements gov-
erning the disposition of program in-
come earned after the end of the award 
period (i.e., until the ending date of the 
final financial report, see paragraph (a) 
of this section), unless the terms of the 
agreement or the Federal agency regu-
lations provide otherwise. 

§ 1207.26 Non-Federal audit. 

(a) Basic rule. Grantees and sub-
grantees are responsible for obtaining 
audits in accordance with the Single 
Audit Act Amendments of 1996 (31 
U.S.C. 7501–7507) and revised OMB Cir-
cular A–133, ‘‘Audits of States, Local 
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Governments, and Non-Profit Organi-
zations.’’ The audits shall be made by 
an independent auditor in accordance 
with generally accepted government 
auditing standards covering financial 
audits. 

(b) Subgrantees. State or local govern-
ments, as those terms are defined for 
purposes of the Single Audit Act 
Amendments of 1996, that provide Fed-
eral awards to a subgrantee, which ex-
pends $300,000 or more (or other 
amount as specified by OMB) in Fed-
eral awards in a fiscal year, shall: 

(1) Determine whether State or local 
subgrantees have met the audit re-
quirements of the Act and whether sub-
grantees covered by OMB Circular A– 
110, ‘‘Uniform Administrative Require-
ments for Grants and Agreements with 
Institutions of Higher Education, Hos-
pitals, and Other Non-Profit Organiza-
tions,’’ have met the audit require-
ments of the Act. Commercial contrac-
tors (private for-profit and private and 
governmental organizations) providing 
goods and services to State and local 
governments are not required to have a 
single audit performed. State and local 
governments should use their own pro-
cedures to ensure that the contractor 
has complied with laws and regulations 
affecting the expenditure of Federal 
funds; 

(2) Determine whether the sub-
grantee spent Federal assistance funds 
provided in accordance with applicable 
laws and regulations. This may be ac-
complished by reviewing an audit of 
the subgrantee made in accordance 
with the Act, Circular A–110, or 
through other means (e.g., program re-
views) if the subgrantee has not had 
such an audit; 

(3) Ensure that appropriate correc-
tive action is taken within six months 
after receipt of the audit report in in-
stance of noncompliance with Federal 
laws and regulations; 

(4) Consider whether subgrantee au-
dits necessitate adjustment of the 
grantee’s own records; and 

(5) Require each subgrantee to permit 
independent auditors to have access to 
the records and financial statements. 

(c) Auditor selection. In arranging for 
audit services, § 1207.36 shall be fol-
lowed. 

[53 FR 8072, 8087, Mar. 11, 1988, as amended at 
62 FR 45939, 45943, Aug. 29, 1997] 

CHANGES, PROPERTY, AND SUBAWARDS 

§ 1207.30 Changes. 

(a) General. Grantees and subgrantees 
are permitted to rebudget within the 
approved direct cost budget to meet 
unanticipated requirements and may 
make limited program changes to the 
approved project. However, unless 
waived by the awarding agency, certain 
types of post-award changes in budgets 
and projects shall require the prior 
written approval of the awarding agen-
cy. 

(b) Relation to cost principles. The ap-
plicable cost principles (see § 1207.22) 
contain requirements for prior ap-
proval of certain types of costs. Except 
where waived, those requirements 
apply to all grants and subgrants even 
if paragraphs (c) through (f) of this sec-
tion do not. 

(c) Budget changes—(1) Nonconstruc-
tion projects. Except as stated in other 
regulations or an award document, 
grantees or subgrantees shall obtain 
the prior approval of the awarding 
agency whenever any of the following 
changes is anticipated under a non-
construction award: 

(i) Any revision which would result 
in the need for additional funding. 

(ii) Unless waived by the awarding 
agency, cumulative transfers among di-
rect cost categories, or, if applicable, 
among separately budgeted programs, 
projects, functions, or activities which 
exceed or are expected to exceed ten 
percent of the current total approved 
budget, whenever the awarding agen-
cy’s share exceeds $100,000. 

(iii) Transfer of funds allotted for 
training allowances (i.e., from direct 
payments to trainees to other expense 
categories). 

(2) Construction projects. Grantees and 
subgrantees shall obtain prior written 
approval for any budget revision which 
would result in the need for additional 
funds. 

(3) Combined construction and non-
construction projects. When a grant or 
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subgrant provides funding for both con-
struction and nonconstruction activi-
ties, the grantee or subgrantee must 
obtain prior written approval from the 
awarding agency before making any 
fund or budget transfer from non-
construction to construction or vice 
versa. 

(d) Programmatic changes. Grantees or 
subgrantees must obtain the prior ap-
proval of the awarding agency when-
ever any of the following actions is an-
ticipated: 

(1) Any revision of the scope or objec-
tives of the project (regardless of 
whether there is an associated budget 
revision requiring prior approval). 

(2) Need to extend the period of avail-
ability of funds. 

(3) Changes in key persons in cases 
where specified in an application or a 
grant award. In research projects, a 
change in the project director or prin-
cipal investigator shall always require 
approval unless waived by the award-
ing agency. 

(4) Under nonconstruction projects, 
contracting out, subgranting (if au-
thorized by law) or otherwise obtaining 
the services of a third party to perform 
activities which are central to the pur-
poses of the award. This approval re-
quirement is in addition to the ap-
proval requirements of § 1207.36 but 
does not apply to the procurement of 
equipment, supplies, and general sup-
port services. 

(e) Additional prior approval require-
ments. The awarding agency may not 
require prior approval for any budget 
revision which is not described in para-
graph (c) of this section. 

(f) Requesting prior approval. (1) A re-
quest for prior approval of any budget 
revision will be in the same budget for-
mal the grantee used in its application 
and shall be accompanied by a nar-
rative justification for the proposed re-
vision. 

(2) A request for a prior approval 
under the applicable Federal cost prin-
ciples (see § 1207.22) may be made by 
letter. 

(3) A request by a subgrantee for 
prior approval will be addressed in 
writing to the grantee. The grantee 
will promptly review such request and 
shall approve or disapprove the request 
in writing. A grantee will not approve 

any budget or project revision which is 
inconsistent with the purpose or terms 
and conditions of the Federal grant to 
the grantee. If the revision, requested 
by the subgrantee would result in a 
change to the grantee’s approved 
project which requires Federal prior 
approval, the grantee will obtain the 
Federal agency’s approval before ap-
proving the subgrantee’s request. 

§ 1207.31 Real property. 
(a) Title. Subject to the obligations 

and conditions set forth in this section, 
title to real property acquired under a 
grant or subgrant will vest upon acqui-
sition in the grantee or subgrantee re-
spectively. 

(b) Use. Except as otherwise provided 
by Federal statutes, real property will 
be used for the originally authorized 
purposes as long as needed for that pur-
poses, and the grantee or subgrantee 
shall not dispose of or encumber its 
title or other interests. 

(c) Disposition. When real property is 
no longer needed for the originally au-
thorized purpose, the grantee or sub-
grantee will request disposition in-
structions from the awarding agency. 
The instructions will provide for one of 
the following alternatives: 

(1) Retention of title. Retain title after 
compensating the awarding agency. 
The amount paid to the awarding agen-
cy will be computed by applying the 
awarding agency’s percentage of par-
ticipation in the cost of the original 
purchase to the fair market value of 
the property. However, in those situa-
tions where a grantee or subgrantee is 
disposing of real property acquired 
with grant funds and acquiring replace-
ment real property under the same pro-
gram, the net proceeds from the dis-
position may be used as an offset to the 
cost of the replacement property. 

(2) Sale of property. Sell the property 
and compensate the awarding agency. 
The amount due to the awarding agen-
cy will be calculated by applying the 
awarding agency’s percentage of par-
ticipation in the cost of the original 
purchase to the proceeds of the sale 
after deduction of any actual and rea-
sonable selling and fixing-up expenses. 
If the grant is still active, the net pro-
ceeds from sale may be offset against 
the original cost of the property. When 
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a grantee or subgrantee is directed to 
sell property, sales procedures shall be 
followed that provide for competition 
to the extent practicable and result in 
the highest possible return. 

(3) Transfer of title. Transfer title to 
the awarding agency or to a third- 
party designated/approved by the 
awarding agency. The grantee or sub-
grantee shall be paid an amount cal-
culated by applying the grantee or sub-
grantee’s percentage of participation 
in the purchase of the real property to 
the current fair market value of the 
property. 

§ 1207.32 Equipment. 
(a) Title. Subject to the obligations 

and conditions set forth in this section, 
title to equipment acquired under a 
grant or subgrant will vest upon acqui-
sition in the grantee or subgrantee re-
spectively. 

(b) States. A State will use, manage, 
and dispose of equipment acquired 
under a grant by the State in accord-
ance with State laws and procedures. 
Other grantees and subgrantees will 
follow paragraphs (c) through (e) of 
this section. 

(c) Use. (1) Equipment shall be used 
by the grantee or subgrantee in the 
program or project for which it was ac-
quired as long as needed, whether or 
not the project or program continues 
to be supported by Federal funds. When 
no longer needed for the original pro-
gram or project, the equipment may be 
used in other activities currently or 
previously supported by a Federal 
agency. 

(2) The grantee or subgrantee shall 
also make equipment available for use 
on other projects or programs cur-
rently or previously supported by the 
Federal Government, providing such 
use will not interfere with the work on 
the projects or program for which it 
was originally acquired. First pref-
erence for other use shall be given to 
other programs or projects supported 
by the awarding agency. User fees 
should be considered if appropriate. 

(3) Notwithstanding the encourage-
ment in § 1207.25(a) to earn program in-
come, the grantee or subgrantee must 
not use equipment acquired with grant 
funds to provide services for a fee to 
compete unfairly with private compa-

nies that provide equivalent services, 
unless specifically permitted or con-
templated by Federal statute. 

(4) When acquiring replacement 
equipment, the grantee or subgrantee 
may use the equipment to be replaced 
as a trade-in or sell the property and 
use the proceeds to offset the cost of 
the replacement property, subject to 
the approval of the awarding agency. 

(d) Management requirements. Proce-
dures for managing equipment (includ-
ing replacement equipment), whether 
acquired in whole or in part with grant 
funds, until disposition takes place 
will, as a minimum, meet the following 
requirements: 

(1) Property records must be main-
tained that include a description of the 
property, a serial number or other 
identification number, the source of 
property, who holds title, the acquisi-
tion date, and cost of the property, per-
centage of Federal participation in the 
cost of the property, the location, use 
and condition of the property, and any 
ultimate disposition data including the 
date of disposal and sale price of the 
property. 

(2) A physical inventory of the prop-
erty must be taken and the results rec-
onciled with the property records at 
least once every two years. 

(3) A control system must be devel-
oped to ensure adequate safeguards to 
prevent loss, damage, or theft of the 
property. Any loss, damage, or theft 
shall be investigated. 

(4) Adequate maintenance procedures 
must be developed to keep the property 
in good condition. 

(5) If the grantee or subgrantee is au-
thorized or required to sell the prop-
erty, proper sales procedures must be 
established to ensure the highest pos-
sible return. 

(e) Disposition. When original or re-
placement equipment acquired under a 
grant or subgrant is no longer needed 
for the original project or program or 
for other activities currently or pre-
viously supported by a Federal agency, 
disposition of the equipment will be 
made as follows: 

(1) Items of equipment with a current 
per-unit fair market value of less than 
$5,000 may be retained, sold or other-
wise disposed of with no further obliga-
tion to the awarding agency. 
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(2) Items of equipment with a current 
per unit fair market value in excess of 
$5,000 may be retained or sold and the 
awarding agency shall have a right to 
an amount calculated by multiplying 
the current market value or proceeds 
from sale by the awarding agency’s 
share of the equipment. 

(3) In cases where a grantee or sub-
grantee fails to take appropriate dis-
position actions, the awarding agency 
may direct the grantee or subgrantee 
to take excess and disposition actions. 

(f) Federal equipment. In the event a 
grantee or subgrantee is provided fed-
erally-owned equipment: 

(1) Title will remain vested in the 
Federal Government. 

(2) Grantees or subgrantees will man-
age the equipment in accordance with 
Federal agency rules and procedures, 
and submit an annual inventory list-
ing. 

(3) When the equipment is no longer 
needed, the grantee or subgrantee will 
request disposition instructions from 
the Federal agency. 

(g) Right to transfer title. The Federal 
awarding agency may reserve the right 
to transfer title to the Federal Govern-
ment or a third part named by the 
awarding agency when such a third 
party is otherwise eligible under exist-
ing statutes. Such transfers shall be 
subject to the following standards: 

(1) The property shall be identified in 
the grant or otherwise made known to 
the grantee in writing. 

(2) The Federal awarding agency 
shall issue disposition instruction 
within 120 calendar days after the end 
of the Federal support of the project 
for which it was acquired. If the Fed-
eral awarding agency fails to issue dis-
position instructions within the 120 
calendar-day period the grantee shall 
follow § 1207.32(e). 

(3) When title to equipment is trans-
ferred, the grantee shall be paid an 
amount calculated by applying the per-
centage of participation in the pur-
chase to the current fair market value 
of the property. 

§ 1207.33 Supplies. 
(a) Title. Title to supplies acquired 

under a grant or subgrant will vest, 
upon acquisition, in the grantee or sub-
grantee respectively. 

(b) Disposition. If there is a residual 
inventory of unused supplies exceeding 
$5,000 in total aggregate fair market 
value upon termination or completion 
of the award, and if the supplies are 
not needed for any other federally 
sponsored programs or projects, the 
grantee or subgrantee shall com-
pensate the awarding agency for its 
share. 

§ 1207.34 Copyrights. 
The Federal awarding agency re-

serves a royalty-free, nonexclusive, and 
irrevocable license to reproduce, pub-
lish or otherwise use, and to authorize 
others to use, for Federal Government 
purposes: 

(a) The copyright in any work devel-
oped under a grant, subgrant, or con-
tract under a grant or subgrant; and 

(b) Any rights of copyright to which 
a grantee, subgrantee or a contractor 
purchases ownership with grant sup-
port. 

§ 1207.35 Subawards to debarred and 
suspended parties. 

Grantees and subgrantees must not 
make any award or permit any award 
(subgrant or contract) at any tier to 
any party which is debarred or sus-
pended or is otherwise excluded from or 
ineligible for participation in Federal 
assistance programs under Executive 
Order 12549, ‘‘Debarment and Suspen-
sion.’’ 

§ 1207.36 Procurement. 
(a) States. When procuring property 

and services under a grant, a State will 
follow the same policies and procedures 
it uses for procurements from its non- 
Federal funds. The State will ensure 
that every purchase order or other con-
tract includes any clauses required by 
Federal statutes and executive orders 
and their implementing regulations. 
Other grantees and subgrantees will 
follow paragraphs (b) through (i) in 
this section. 

(b) Procurement standards. (1) Grant-
ees and subgrantees will use their own 
procurement procedures which reflect 
applicable State and local laws and 
regulations, provided that the procure-
ments conform to applicable Federal 
law and the standards identified in this 
section. 
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(2) Grantees and subgrantees will 
maintain a contract administration 
system which ensures that contractors 
perform in accordance with the terms, 
conditions, and specifications of their 
contracts or purchase orders. 

(3) Grantees and subgrantees will 
maintain a written code of standards of 
conduct governing the performance of 
their employees engaged in the award 
and administration of contracts. No 
employee, officer or agent of the grant-
ee or subgrantee shall participate in se-
lection, or in the award or administra-
tion of a contract supported by Federal 
funds if a conflict of interest, real or 
apparent, would be involved. Such a 
conflict would arise when: 

(i) The employee, officer or agent, 
(ii) Any member of his immediate 

family, 
(iii) His or her partner, or 
(iv) An organization which employs, 

or is about to employ, any of the 
above, has a financial or other interest 
in the firm selected for award. The 
grantee’s or subgrantee’s officers, em-
ployees or agents will neither solicit 
nor accept gratuities, favors or any-
thing of monetary value from contrac-
tors, potential contractors, or parties 
to subagreements. Grantee and sub-
grantees may set minimum rules where 
the financial interest is not substantial 
or the gift is an unsolicited item of 
nominal intrinsic value. To the extent 
permitted by State or local law or reg-
ulations, such standards or conduct 
will provide for penalties, sanctions, or 
other disciplinary actions for viola-
tions of such standards by the grant-
ee’s and subgrantee’s officers, employ-
ees, or agents, or by contractors or 
their agents. The awarding agency may 
in regulation provide additional prohi-
bitions relative to real, apparent, or 
potential conflicts of interest. 

(4) Grantee and subgrantee proce-
dures will provide for a review of pro-
posed procurements to avoid purchase 
of unnecessary or duplicative items. 
Consideration should be given to con-
solidating or breaking out procure-
ments to obtain a more economical 
purchase. Where appropriate, an anal-
ysis will be made of lease versus pur-
chase alternatives, and any other ap-
propriate analysis to determine the 
most economical approach. 

(5) To foster greater economy and ef-
ficiency, grantees and subgrantees are 
encouraged to enter into State and 
local intergovernmental agreements 
for procurement or use of common 
goods and services. 

(6) Grantees and subgrantees are en-
couraged to use Federal excess and sur-
plus property in lieu of purchasing new 
equipment and property whenever such 
use is feasible and reduces project 
costs. 

(7) Grantees and subgrantees are en-
couraged to use value engineering 
clauses in contracts for construction 
projects of sufficient size to offer rea-
sonable opportunities for cost reduc-
tions. Value engineering is a system-
atic and creative anaylsis of each con-
tract item or task to ensure that its es-
sential function is provided at the 
overall lower cost. 

(8) Grantees and subgrantees will 
make awards only to responsible con-
tractors possessing the ability to per-
form successfully under the terms and 
conditions of a proposed procurement. 
Consideration will be given to such 
matters as contractor integrity, com-
pliance with public policy, record of 
past performance, and financial and 
technical resources. 

(9) Grantees and subgrantees will 
maintain records sufficient to detail 
the significant history of a procure-
ment. These records will include, but 
are not necessarily limited to the fol-
lowing: rationale for the method of 
procurement, selection of contract 
type, contractor selection or rejection, 
and the basis for the contract price. 

(10) Grantees and subgrantees will 
use time and material type contracts 
only— 

(i) After a determination that no 
other contract is suitable, and 

(ii) If the contract includes a ceiling 
price that the contractor exceeds at its 
own risk. 

(11) Grantees and subgrantees alone 
will be responsible, in accordance with 
good administrative practice and sound 
business judgment, for the settlement 
of all contractual and administrative 
issues arising out of procurements. 
These issues include, but are not lim-
ited to source evaluation, protests, dis-
putes, and claims. These standards do 
not relieve the grantee or subgrantee 
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of any contractual responsibilities 
under its contracts. Federal agencies 
will not substitute their judgment for 
that of the grantee or subgrantee un-
less the matter is primarily a Federal 
concern. Violations of law will be re-
ferred to the local, State, or Federal 
authority having proper jurisdiction. 

(12) Grantees and subgrantees will 
have protest procedures to handle and 
resolve disputes relating to their pro-
curements and shall in all instances 
disclose information regarding the pro-
test to the awarding agency. A 
protestor must exhaust all administra-
tive remedies with the grantee and sub-
grantee before pursuing a protest with 
the Federal agency. Reviews of pro-
tests by the Federal agency will be lim-
ited to: 

(i) Violations of Federal law or regu-
lations and the standards of this sec-
tion (violations of State or local law 
will be under the jurisdiction of State 
or local authorities) and 

(ii) Violations of the grantee’s or sub-
grantee’s protest procedures for failure 
to review a complaint or protest. Pro-
tests received by the Federal agency 
other than those specified above will be 
referred to the grantee or subgrantee. 

(c) Competition. (1) All procurement 
transactions will be conducted in a 
manner providing full and open com-
petition consistent with the standards 
of § 1207.36. Some of the situations con-
sidered to be restrictive of competition 
include but are not limited to: 

(i) Placing unreasonable require-
ments on firms in order for them to 
qualify to do business, 

(ii) Requiring unnecessary experience 
and excessive bonding, 

(iii) Noncompetitive pricing practices 
between firms or between affiliated 
companies, 

(iv) Noncompetitive awards to con-
sultants that are on retainer contracts, 

(v) Organizational conflicts of inter-
est, 

(vi) Specifying only a ‘‘brand name’’ 
product instead of allowing ‘‘an equal’’ 
product to be offered and describing 
the performance of other relevant re-
quirements of the procurement, and 

(vii) Any arbitrary action in the pro-
curement process. 

(2) Grantees and subgrantees will 
conduct procurements in a manner 

that prohibits the use of statutorily or 
administratively imposed in-State or 
local geographical preferences in the 
evaluation of bids or proposals, except 
in those cases where applicable Federal 
statutes expressly mandate or encour-
age geographic preference. Nothing in 
this section preempts State licensing 
laws. When contracting for architec-
tural and engineering (A/E) services, 
geographic location may be a selection 
criteria provided its application leaves 
an appropriate number of qualified 
firms, given the nature and size of the 
project, to compete for the contract. 

(3) Grantees will have written selec-
tion procedures for procurement trans-
actions. These procedures will ensure 
that all solicitations: 

(i) Incorporate a clear and accurate 
description of the technical require-
ments for the material, product, or 
service to be procured. Such descrip-
tion shall not, in competitive procure-
ments, contain features which unduly 
restrict competition. The description 
may include a statement of the quali-
tative nature of the material, product 
or service to be procured, and when 
necessary, shall set forth those min-
imum essential characteristics and 
standards to which it must conform if 
it is to satisfy its intended use. De-
tailed product specifications should be 
avoided if at all possible. When it is 
impractical or uneconomical to make a 
clear and accurate description of the 
technical requirements, a ‘‘brand name 
or equal’’ description may be used as a 
means to define the performance or 
other salient requirements of a pro-
curement. The specific features of the 
named brand which must be met by 
offerors shall be clearly stated; and 

(ii) Identify all requirements which 
the offerors must fulfill and all other 
factors to be used in evaluating bids or 
proposals. 

(4) Grantees and subgrantees will en-
sure that all prequalified lists of per-
sons, firms, or products which are used 
in acquiring goods and services are cur-
rent and include enough qualified 
sources to ensure maximum open and 
free competition. Also, grantees and 
subgrantees will not preclude potential 
bidders from qualifying during the so-
licitation period. 
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(d) Methods of procurement to be fol-
lowed—(1) Procurement by small purchase 
procedures. Small purchase procedures 
are those relatively simple and infor-
mal procurement methods for securing 
services, supplies, or other property 
that do not cost more than the sim-
plified acquisition threshold fixed at 41 
U.S.C. 403(11) (currently set at $100,000). 
If small purchase procedures are used, 
price or rate quotations shall be ob-
tained from an adequate number of 
qualified sources. 

(2) Procurement by sealed bids (for-
mal advertising). Bids are publicly so-
licited and a firm-fixed-price contract 
(lump sum or unit price) is awarded to 
the responsible bidder whose bid, con-
forming with all the material terms 
and conditions of the invitation for 
bids, is the lowest in price. The sealed 
bid method is the preferred method for 
procuring construction, if the condi-
tions in § 1207.36(d)(2)(i) apply. 

(i) In order for sealed bidding to be 
feasible, the following conditions 
should be present: 

(A) A complete, adequate, and real-
istic specification or purchase descrip-
tion is available; 

(B) Two or more responsible bidders 
are willing and able to compete effec-
tively and for the business; and 

(C) The procurement lends itself to a 
firm fixed price contract and the selec-
tion of the successful bidder can be 
made principally on the basis of price. 

(ii) If sealed bids are used, the fol-
lowing requirements apply: 

(A) The invitation for bids will be 
publicly advertised and bids shall be 
solicited from an adequate number of 
known suppliers, providing them suffi-
cient time prior to the date set for 
opening the bids; 

(B) The invitation for bids, which 
will include any specifications and per-
tinent attachments, shall define the 
items or services in order for the bidder 
to properly respond; 

(C) All bids will be publicly opened at 
the time and place prescribed in the in-
vitation for bids; 

(D) A firm fixed-price contract award 
will be made in writing to the lowest 
responsive and responsible bidder. 
Where specified in bidding documents, 
factors such as discounts, transpor-
tation cost, and life cycle costs shall be 

considered in determining which bid is 
lowest. Payment discounts will only be 
used to determine the low bid when 
prior experience indicates that such 
discounts are usually taken advantage 
of; and 

(E) Any or all bids may be rejected if 
there is a sound documented reason. 

(3) Procurement by competitive pro-
posals. The technique of competitive 
proposals is normally conducted with 
more than one source submitting an 
offer, and either a fixed-price or cost- 
reimbursement type contract is award-
ed. It is generally used when conditions 
are not appropriate for the use of 
sealed bids. If this method is used, the 
following requirements apply: 

(i) Requests for proposals will be pub-
licized and identify all evaluation fac-
tors and their relative importance. Any 
response to publicized requests for pro-
posals shall be honored to the max-
imum extent practical; 

(ii) Proposals will be solicited from 
an adequate number of qualified 
sources; 

(iii) Grantees and subgrantees will 
have a method for conducting tech-
nical evaluations of the proposals re-
ceived and for selecting awardees; 

(iv) Awards will be made to the re-
sponsible firm whose proposal is most 
advantageous to the program, with 
price and other factors considered; and 

(v) Grantees and subgrantees may 
use competitive proposal procedures 
for qualifications-based procurement of 
architectural/engineering (A/E) profes-
sional services whereby competitors’ 
qualifications are evaluated and the 
most qualified competitor is selected, 
subject to negotiation of fair and rea-
sonable compensation. The method, 
where price is not used as a selection 
factor, can only be used in procure-
ment of A/E professional services. It 
cannot be used to purchase other types 
of services though A/E firms are a po-
tential source to perform the proposed 
effort. 

(4) Procurement by noncompetitive 
proposals is procurement through solic-
itation of a proposal from only one 
source, or after solicitation of a num-
ber of sources, competition is deter-
mined inadequate. 

(i) Procurement by noncompetitive 
proposals may be used only when the 

VerDate Mar<15>2010 12:12 Sep 29, 2011 Jkt 223139 PO 00000 Frm 00764 Fmt 8010 Sfmt 8010 Y:\SGML\223139.XXX 223139er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



755 

National Archives and Records Administration § 1207.36 

award of a contract is infeasible under 
small purchase procedures, sealed bids 
or competitive proposals and one of the 
following circumstances applies: 

(A) The item is available only from a 
single source; 

(B) The public exigency or emergency 
for the requirement will not permit a 
delay resulting from competitive solic-
itation; 

(C) The awarding agency authorizes 
noncompetitive proposals; or 

(D) After solicitation of a number of 
sources, competition is determined in-
adequate. 

(ii) Cost analysis, i.e., verifying the 
proposed cost data, the projections of 
the data, and the evaluation of the spe-
cific elements of costs and profits, is 
required. 

(iii) Grantees and subgrantees may 
be required to submit the proposed pro-
curement to the awarding agency for 
pre-award review in accordance with 
paragraph (g) of this section. 

(e) Contracting with small and minority 
firms, women’s business enterprise and 
labor surplus area firms. (1) The grantee 
and subgrantee will take all necessary 
affirmative steps to assure that minor-
ity firms, women’s business enter-
prises, and labor surplus area firms are 
used when possible. 

(2) Affirmative steps shall include: 
(i) Placing qualified small and minor-

ity businesses and women’s business 
enterprises on solicitation lists; 

(ii) Assuring that small and minority 
businesses, and women’s business en-
terprises are solicited whenever they 
are potential sources; 

(iii) Dividing total requirements, 
when economically feasible, into small-
er tasks or quantities to permit max-
imum participation by small and mi-
nority business, and women’s business 
enterprises; 

(iv) Establishing delivery schedules, 
where the requirement permits, which 
encourage participation by small and 
minority business, and women’s busi-
ness enterprises; 

(v) Using the services and assistance 
of the Small Business Administration, 
and the Minority Business Develop-
ment Agency of the Department of 
Commerce; and 

(vi) Requiring the prime contractor, 
if subcontracts are to be let, to take 

the affirmative steps listed in para-
graphs (e)(2)(i) through (v) of this sec-
tion. 

(f) Contract cost and price. (1) Grant-
ees and subgrantees must perform a 
cost or price analysis in connection 
with every procurement action includ-
ing contract modifications. The meth-
od and degree of analysis is dependent 
on the facts surrounding the particular 
procurement situation, but as a start-
ing point, grantees must make inde-
pendent estimates before receiving bids 
or proposals. A cost analysis must be 
performed when the offeror is required 
to submit the elements of his esti-
mated cost, e.g., under professional, 
consulting, and architectural engineer-
ing services contracts. A cost analysis 
will be necessary when adequate price 
competition is lacking, and for sole 
source procurements, including con-
tract modifications or change orders, 
unless price resonableness can be es-
tablished on the basis of a catalog or 
market price of a commercial product 
sold in substantial quantities to the 
general public or based on prices set by 
law or regulation. A price analysis will 
be used in all other instances to deter-
mine the reasonableness of the pro-
posed contract price. 

(2) Grantees and subgrantees will ne-
gotiate profit as a separate element of 
the price for each contract in which 
there is no price competition and in all 
cases where cost analysis is performed. 
To establish a fair and reasonable prof-
it, consideration will be given to the 
complexity of the work to be per-
formed, the risk borne by the con-
tractor, the contractor’s investment, 
the amount of subcontracting, the 
quality of its record of past perform-
ance, and industry profit rates in the 
surrounding geographical area for 
similar work. 

(3) Costs or prices based on estimated 
costs for contracts under grants will be 
allowable only to the extent that costs 
incurred or cost estimates included in 
negotiated prices are consistent with 
Federal cost principles (see § 1207.22). 
Grantees may reference their own cost 
principles that comply with the appli-
cable Federal cost principles. 

(4) The cost plus a percentage of cost 
and percentage of construction cost 
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methods of contracting shall not be 
used. 

(g) Awarding agency review. (1) Grant-
ees and subgrantees must make avail-
able, upon request of the awarding 
agency, technical specifications on pro-
posed procurements where the award-
ing agency believes such review is 
needed to ensure that the item and/or 
service specified is the one being pro-
posed for purchase. This review gen-
erally will take place prior to the time 
the specification is incorporated into a 
solicitation document. However, if the 
grantee or subgrantee desires to have 
the review accomplished after a solici-
tation has been developed, the award-
ing agency may still review the speci-
fications, with such review usually lim-
ited to the technical aspects of the pro-
posed purchase. 

(2) Grantees and subgrantees must on 
request make available for awarding 
agency pre-award review procurement 
documents, such as requests for pro-
posals or invitations for bids, inde-
pendent cost estimates, etc. when: 

(i) A grantee’s or subgrantee’s pro-
curement procedures or operation fails 
to comply with the procurement stand-
ards in this section; or 

(ii) The procurement is expected to 
exceed the simplified acquisition 
threshold and is to be awarded without 
competition or only one bid or offer is 
received in response to a solicitation; 
or 

(iii) The procurement, which is ex-
pected to exceed the simplified acquisi-
tion threshold, specifies a ‘‘brand 
name’’ product; or 

(iv) The proposed award is more than 
the simplified acquisition threshold 
and is to be awarded to other than the 
apparent low bidder under a sealed bid 
procurement; or 

(v) A proposed contract modification 
changes the scope of a contract or in-
creases the contract amount by more 
than the simplified acquisition thresh-
old. 

(3) A grantee or subgrantee will be 
exempt from the pre-award review in 
paragraph (g)(2) of this section if the 
awarding agency determines that its 
procurement systems comply with the 
standards of this section. 

(i) A grantee or subgrantee may re-
quest that its procurement system be 

reviewed by the awarding agency to de-
termine whether its system meets 
these standards in order for its system 
to be certified. Generally, these re-
views shall occur where there is a con-
tinuous high-dollar funding, and third- 
party contracts are awarded on a reg-
ular basis. 

(ii) A grantee or subgrantee may self- 
certify its procurement system. Such 
self-certification shall not limit the 
awarding agency’s right to survey the 
system. Under a self-certification pro-
cedure, awarding agencies may wish to 
rely on written assurances from the 
grantee or subgrantee that it is com-
plying with these standards. A grantee 
or subgrantee will cite specific proce-
dures, regulations, standards, etc., as 
being in compliance with these require-
ments and have its system available 
for review. 

(h) Bonding requirements. For con-
struction or facility improvement con-
tracts or subcontracts exceeding the 
simplified acquisition threshold, the 
awarding agency may accept the bond-
ing policy and requirements of the 
grantee or subgrantee provided the 
awarding agency has made a deter-
mination that the awarding agency’s 
interest is adequately protected. If 
such a determination has not been 
made, the minimum requirements shall 
be as follows: 

(1) A bid guarantee from each bidder 
equivalent to five percent of the bid price. 
The ‘‘bid guarantee’’ shall consist of a 
firm commitment such as a bid bond, 
certified check, or other negotiable in-
strument accompanying a bid as assur-
ance that the bidder will, upon accept-
ance of his bid, execute such contrac-
tual documents as may be required 
within the time specified. 

(2) A performance bond on the part of 
the contractor for 100 percent of the con-
tract price. A ‘‘performance bond’’ is 
one executed in connection with a con-
tract to secure fulfillment of all the 
contractor’s obligations under such 
contract. 

(3) A payment bond on the part of the 
contractor for 100 percent of the contract 
price. A ‘‘payment bond’’ is one exe-
cuted in connection with a contract to 
assure payment as required by law of 
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all persons supplying labor and mate-
rial in the execution of the work pro-
vided for in the contract. 

(i) Contract provisions. A grantee’s 
and subgrantee’s contracts must con-
tain provisions in paragraph (i) of this 
section. Federal agencies are permitted 
to require changes, remedies, changed 
conditions, access and records reten-
tion, suspension of work, and other 
clauses approved by the Office of Fed-
eral Procurement Policy. 

(1) Administrative, contractual, or 
legal remedies in instances where con-
tractors violate or breach contract 
terms, and provide for such sanctions 
and penalties as may be appropriate. 
(Contracts more than the simplified ac-
quisition threshold) 

(2) Termination for cause and for 
convenience by the grantee or sub-
grantee including the manner by which 
it will be effected and the basis for set-
tlement. (All contracts in excess of 
$10,000) 

(3) Compliance with Executive Order 
11246 of September 24, 1965, entitled 
‘‘Equal Employment Opportunity,’’ as 
amended by Executive Order 11375 of 
October 13, 1967, and as supplemented 
in Department of Labor regulations (41 
CFR chapter 60). (All construction con-
tracts awarded in excess of $10,000 by 
grantees and their contractors or sub-
grantees) 

(4) Compliance with the Copeland 
‘‘Anti-Kickback’’ Act (18 U.S.C. 874) as 
supplemented in Department of Labor 
regulations (29 CFR Part 3). (All con-
tracts and subgrants for construction 
or repair) 

(5) Compliance with the Davis-Bacon 
Act (40 U.S.C. 276a to 276a–7) as supple-
mented by Department of Labor regu-
lations (29 CFR Part 5). (Construction 
contracts in excess of $2000 awarded by 
grantees and subgrantees when re-
quired by Federal grant program legis-
lation) 

(6) Compliance with Sections 103 and 
107 of the Contract Work Hours and 
Safety Standards Act (40 U.S.C. 327–330) 
as supplemented by Department of 
Labor regulations (29 CFR Part 5). 
(Construction contracts awarded by 
grantees and subgrantees in excess of 
$2000, and in excess of $2500 for other 
contracts which involve the employ-
ment of mechanics or laborers) 

(7) Notice of awarding agency re-
quirements and regulations pertaining 
to reporting. 

(8) Notice of awarding agency re-
quirements and regulations pertaining 
to patent rights with respect to any 
discovery or invention which arises or 
is developed in the course of or under 
such contract. 

(9) Awarding agency requirements 
and regulations pertaining to copy-
rights and rights in data. 

(10) Access by the grantee, the sub-
grantee, the Federal grantor agency, 
the Comptroller General of the United 
States, or any of their duly authorized 
representatives to any books, docu-
ments, papers, and records of the con-
tractor which are directly pertinent to 
that specific contract for the purpose 
of making audit, examination, ex-
cerpts, and transcriptions. 

(11) Retention of all required records 
for three years after grantees or sub-
grantees make final payments and all 
other pending matters are closed. 

(12) Compliance with all applicable 
standards, orders, or requirements 
issued under section 306 of the Clean 
Air Act (42 U.S.C. 1857(h)), section 508 
of the Clean Water Act (33 U.S.C. 1368), 
Executive Order 11738, and Environ-
mental Protection Agency regulations 
(40 CFR part 15). (Contracts, sub-
contracts, and subgrants of amounts in 
excess of $100,000) 

(13) Mandatory standards and policies 
relating to energy efficiency which are 
contained in the state energy conserva-
tion plan issued in compliance with the 
Energy Policy and Conservation Act 
(Pub. L. 94–163, 89 Stat. 871). 

[53 FR 8072, Mar. 11, 1988, as amended at 60 
FR 19639, 19643, Apr. 19, 1995] 

§ 1207.37 Subgrants. 
(a) States. States shall follow state 

law and procedures when awarding and 
administering subgrants (whether on a 
cost reimbursement or fixed amount 
basis) of financial assistance to local 
and Indian tribal governments. States 
shall: 

(1) Ensure that every subgrant in-
cludes any clauses required by Federal 
statute and executive orders and their 
implementing regulations; 

(2) Ensure that subgrantees are 
aware of requirements imposed upon 
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them by Federal statute and regula-
tion; 

(3) Ensure that a provision for com-
pliance with § 1207.42 is placed in every 
cost reimbursement subgrant; and 

(4) Conform any advances of grant 
funds to subgrantees substantially to 
the same standards of timing and 
amount that apply to cash advances by 
Federal agencies. 

(b) All other grantees. All other grant-
ees shall follow the provisions of this 
part which are applicable to awarding 
agencies when awarding and admin-
istering subgrants (whether on a cost 
reimbursement or fixed amount basis) 
of financial assistance to local and In-
dian tribal governments. Grantees 
shall: 

(1) Ensure that every subgrant in-
cludes a provision for compliance with 
this part; 

(2) Ensure that every subgrant in-
cludes any clauses required by Federal 
statute and executive orders and their 
implementing regulations; and 

(3) Ensure that subgrantees are 
aware of requirements imposed upon 
them by Federal statutes and regula-
tions. 

(c) Exceptions. By their own terms, 
certain provisions of this part do not 
apply to the award and administration 
of subgrants: 

(1) Section 1207.10; 
(2) Section 1207.11; 
(3) The letter-of-credit procedures 

specified in Treasury Regulations at 31 
CFR part 205, cited in § 1207.21; and 

(4) Section 1207.50. 

REPORTS, RECORDS, RETENTION, AND 
ENFORCEMENT 

§ 1207.40 Monitoring and reporting 
program performance. 

(a) Monitoring by grantees. Grantees 
are responsible for managing the day- 
to-day operations of grant and 
subgrant supported activities. Grantees 
must monitor grant and subgrant sup-
ported activities to assure compliance 
with applicable Federal requirements 
and that performance goals are being 
achieved. Grantee monitoring must 
cover each program, function or activ-
ity. 

(b) Nonconstruction performance re-
ports. The Federal agency may, if it de-
cides that performance information 

available from subsequent applications 
contains sufficient information to 
meet its programmatic needs, require 
the grantee to submit a performance 
report only upon expiration or termi-
nation of grant support. Unless waived 
by the Federal agency this report will 
be due on the same date as the final Fi-
nancial Status Report. 

(1) Grantees shall submit annual per-
formance reports unless the awarding 
agency requires quarterly or semi-an-
nual reports. However, performance re-
ports will not be required more fre-
quently than quarterly. Annual reports 
shall be due 90 days after the grant 
year, quarterly or semi-annual reports 
shall be due 30 days after the reporting 
period. The final performance report 
will be due 90 days after the expiration 
or termination of grant support. If a 
justified request is submitted by a 
grantee, the Federal agency may ex-
tend the due date for any performance 
report. Additionally, requirements for 
unnecessary performance reports may 
be waived by the Federal agency. 

(2) Performance reports will contain, 
for each grant, brief information on the 
following: 

(i) A comparison of actual accom-
plishments to the objectives estab-
lished for the period. Where the output 
of the project can be quantified, a com-
putation of the cost per unit of output 
may be required if that information 
will be useful. 

(ii) The reasons for slippage if estab-
lished objectives were not met. 

(iii) Additional pertinent information 
including, when appropriate, analysis 
and explanation of cost overruns or 
high unit costs. 

(3) Grantees will not be required to 
submit more than the original and two 
copies of performance reports. 

(4) Grantees will adhere to the stand-
ards in this section in prescribing per-
formance reporting requirements for 
subgrantees. 

(c) Construction performance reports. 
For the most part, on-site technical in-
spections and certified percentage-of- 
completion data are relied on heavily 
by Federal agencies to monitor 
progress under construction grants and 
subgrants. The Federal agency will re-
quire additional formal performance 
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reports only when considered nec-
essary, and never more frequently than 
quarterly. 

(d) Significant developments. Events 
may occur between the scheduled per-
formance reporting dates which have 
significant impact upon the grant or 
subgrant supported activity. In such 
cases, the grantee must inform the 
Federal agency as soon as the following 
types of conditions become known: 

(1) Problems, delays, or adverse con-
ditions which will materially impair 
the ability to meet the objective of the 
award. This disclosure must include a 
statement of the action taken, or con-
templated, and any assistance needed 
to resolve the situation. 

(2) Favorable developments which en-
able meeting time schedules and objec-
tives sooner or at less cost than antici-
pated or producing more beneficial re-
sults than originally planned. 

(e) Federal agencies may make site 
visits as warranted by program needs. 

(f) Waivers, extensions. (1) Federal 
agencies may waive any performance 
report required by this part if not need-
ed. 

(2) The grantee may waive any per-
formance report from a subgrantee 
when not needed. The grantee may ex-
tend the due date for any performance 
report from a subgrantee if the grantee 
will still be able to meet its perform-
ance reporting obligations to the Fed-
eral agency. 

§ 1207.41 Financial reporting. 
(a) General. (1) Except as provided in 

paragraphs (a)(2) and (5) of this section, 
grantees will use only the forms speci-
fied in paragraphs (a) through (e) of 
this section, and such supplementary 
or other forms as may from time to 
time be authorized by OMB, for: 

(i) Submitting financial reports to 
Federal agencies, or 

(ii) Requesting advances or reim-
bursements when letters of credit are 
not used. 

(2) Grantees need not apply the forms 
prescribed in this section in dealing 
with their subgrantees. However, 
grantees shall not impose more burden-
some requirements on subgrantees. 

(3) Grantees shall follow all applica-
ble standard and supplemental Federal 
agency instructions approved by OMB 

to the extend required under the Paper-
work Reduction Act of 1980 for use in 
connection with forms specified in 
paragraphs (b) through (e) of this sec-
tion. Federal agencies may issue sub-
stantive supplementary instructions 
only with the approval of OMB. Federal 
agencies may shade out or instruct the 
grantee to disregard any line item that 
the Federal agency finds unnecessary 
for its decisionmaking purposes. 

(4) Grantees will not be required to 
submit more than the original and two 
copies of forms required under this 
part. 

(5) Federal agencies may provide 
computer outputs to grantees to expe-
dite or contribute to the accuracy of 
reporting. Federal agencies may accept 
the required information from grantees 
in machine usable format or computer 
printouts instead of prescribed forms. 

(6) Federal agencies may waive any 
report required by this section if not 
needed. 

(7) Federal agencies may extend the 
due date of any financial report upon 
receiving a justified request from a 
grantee. 

(b) Financial Status Report—(1) Form. 
Grantees will use Standard Form 269 or 
269A, Financial Status Report, to re-
port the status of funds for all non-
construction grants and for construc-
tion grants when required in accord-
ance with § 1207.41(e)(2)(iii). 

(2) Accounting basis. Each grantee will 
report program outlays and program 
income on a cash or accrual basis as 
prescribed by the awarding agency. If 
the Federal agency requires accrual in-
formation and the grantee’s accounting 
records are not normally kept on the 
accural basis, the grantee shall not be 
required to convert its accounting sys-
tem but shall develop such accrual in-
formation through and analysis of the 
documentation on hand. 

(3) Frequency. The Federal agency 
may prescribe the frequency of the re-
port for each project or program. How-
ever, the report will not be required 
more frequently than quarterly. If the 
Federal agency does not specify the 
frequency of the report, it will be sub-
mitted annually. A final report will be 
required upon expiration or termi-
nation of grant support. 

VerDate Mar<15>2010 12:12 Sep 29, 2011 Jkt 223139 PO 00000 Frm 00769 Fmt 8010 Sfmt 8010 Y:\SGML\223139.XXX 223139er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



760 

36 CFR Ch. XII (7–1–11 Edition) § 1207.41 

(4) Due date. When reports are re-
quired on a quarterly or semiannual 
basis, they will be due 30 days after the 
reporting period. When required on an 
annual basis, they will be due 90 days 
after the grant year. Final reports will 
be due 90 days after the expiration or 
termination of grant support. 

(c) Federal Cash Transactions Report— 
(1) Form. (i) For grants paid by letter or 
credit, Treasury check advances or 
electronic transfer of funds, the grant-
ee will submit the Standard Form 272, 
Federal Cash Transactions Report, and 
when necessary, its continuation sheet, 
Standard Form 272a, unless the terms 
of the award exempt the grantee from 
this requirement. 

(ii) These reports will be used by the 
Federal agency to monitor cash ad-
vanced to grantees and to obtain dis-
bursement or outlay information for 
each grant from grantees. The format 
of the report may be adapted as appro-
priate when reporting is to be accom-
plished with the assistance of auto-
matic data processing equipment pro-
vided that the information to be sub-
mitted is not changed in substance. 

(2) Forecasts of Federal cash require-
ments. Forecasts of Federal cash re-
quirements may be required in the 
‘‘Remarks’’ section of the report. 

(3) Cash in hands of subgrantees. When 
considered necessary and feasible by 
the Federal agency, grantees may be 
required to report the amount of cash 
advances in excess of three days’ needs 
in the hands of their subgrantees or 
contractors and to provide short nar-
rative explanations of actions taken by 
the grantee to reduce the excess bal-
ances. 

(4) Frequency and due date. Grantees 
must submit the report no later than 15 
working days following the end of each 
quarter. However, where an advance ei-
ther by letter of credit or electronic 
transfer of funds is authorized at an 
annualized rate of one million dollars 
or more, the Federal agency may re-
quire the report to be submitted within 
15 working days following the end of 
each month. 

(d) Request for advance or reimburse-
ment—(1) Advance payments. Requests 
for Treasury check advance payments 
will be submitted on Standard Form 
270, Request for Advance or Reimburse-

ment. (This form will not be used for 
drawdowns under a letter of credit, 
electronic funds transfer or when 
Treasury check advance payments are 
made to the grantee automatically on 
a predetermined basis.) 

(2) Reimbursements. Requests for reim-
bursement under nonconstruction 
grants will also be submitted on Stand-
ard Form 270. (For reimbursement re-
quests under construction grants, see 
paragraph (e)(1) of this section.) 

(3) The frequency for submitting pay-
ment requests is treated in 
§ 1207.41(b)(3). 

(e) Outlay report and request for reim-
bursement for construction programs—(1) 
Grants that support construction activi-
ties paid by reimbursement method. (i) 
Requests for reimbursement under con-
struction grants will be submitted on 
Standard Form 271, Outlay Report and 
Request for Reimbursement for Con-
struction Programs. Federal agencies 
may, however, prescribe the Request 
for Advance or Reimbursement form, 
specified in § 1207.41(d), instead of this 
form. 

(ii) The frequency for submitting re-
imbursement requests is treated in 
§ 1207.41(b)(3). 

(2) Grants that support construction ac-
tivities paid by letter of credit, electronic 
funds transfer or Treasury check ad-
vance. (i) When a construction grant is 
paid by letter of credit, electronic 
funds transfer or Treasury check ad-
vances, the grantee will report its out-
lays to the Federal agency using 
Standard Form 271, Outlay Report and 
Request for Reimbursement for Con-
struction Programs. The Federal agen-
cy will provide any necessary special 
instruction. However, frequency and 
due date shall be governed by 
§ 1207.41(b)(3) and (4). 

(ii) When a construction grant is paid 
by Treasury check advances based on 
periodic requests from the grantee, the 
advances will be requested on the form 
specified in § 1207.41(d). 

(iii) The Federal agency may sub-
stitute the Financial Status Report 
specified in § 1207.41(b) for the Outlay 
Report and Request for Reimbursement 
for Construction Programs. 
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(3) Accounting basis. The accounting 
basis for the Outlay Report and Re-
quest for Reimbursement for Construc-
tion Programs shall be governed by 
§ 1207.41(b)(2). 

§ 1207.42 Retention and access re-
quirements for records. 

(a) Applicability. (1) This section ap-
plies to all financial and programmatic 
records, supporting documents, statis-
tical records, and other records of 
grantees or subgrantees which are: 

(i) Required to be maintained by the 
terms of this part, program regulations 
or the grant agreement, or 

(ii) Otherwise reasonably considered 
as pertinent to program regulations or 
the grant agreement. 

(2) This section does not apply to 
records maintained by contractors or 
subcontractors. For a requirement to 
place a provision concerning records in 
certain kinds of contracts, see 
§ 1207.36(i)(10). 

(b) Length of retention period. (1) Ex-
cept as otherwise provided, records 
must be retained for three years from 
the starting date specified in paragraph 
(c) of this section. 

(2) If any litigation, claim, negotia-
tion, audit or other action involving 
the records has been started before the 
expiration of the 3-year period, the 
records must be retained until comple-
tion of the action and resolution of all 
issues which arise from it, or until the 
end of the regular 3-year period, which-
ever is later. 

(3) To avoid duplicate recordkeeping, 
awarding agencies may make special 
arrangements with grantees and sub-
grantees to retain any records which 
are continuously needed for joint use. 
The awarding agency will request 
transfer of records to its custody when 
it determines that the records possess 
long-term retention value. When the 
records are transferred to or main-
tained by the Federal agency, the 3- 
year retention requirement is not ap-
plicable to the grantee or subgrantee. 

(c) Starting date of retention period—(1) 
General. When grant support is contin-
ued or renewed at annual or other in-
tervals, the retention period for the 
records of each funding period starts on 
the day the grantee or subgrantee sub-
mits to the awarding agency its single 

or last expenditure report for that pe-
riod. However, if grant support is con-
tinued or renewed quarterly, the reten-
tion period for each year’s records 
starts on the day the grantee submits 
its expenditure report for the last quar-
ter of the Federal fiscal year. In all 
other cases, the retention period starts 
on the day the grantee submits its 
final expenditure report. If an expendi-
ture report has been waived, the reten-
tion period starts on the day the report 
would have been due. 

(2) Real property and equipment 
records. The retention period for real 
property and equipment records starts 
from the date of the disposition or re-
placement or transfer at the direction 
of the awarding agency. 

(3) Records for income transactions 
after grant or subgrant support. In some 
cases grantees must report income 
after the period of grant support. 
Where there is such a requirement, the 
retention period for the records per-
taining to the earning of the income 
starts from the end of the grantee’s fis-
cal year in which the income is earned. 

(4) Indirect cost rate proposals, cost al-
locations plans, etc. This paragraph ap-
plies to the following types of docu-
ments, and their supporting records: 
indirect cost rate computations or pro-
posals, cost allocation plans, and any 
similar accounting computations of 
the rate at which a particular group of 
costs is chargeable (such as computer 
usage chargeback rates or composite 
fringe benefit rates). 

(i) If submitted for negotiation. If the 
proposal, plan, or other computation is 
required to be submitted to the Federal 
Government (or to the grantee) to form 
the basis for negotiation of the rate, 
then the 3-year retention period for its 
supporting records starts from the date 
of such submission. 

(ii) If not submitted for negotiation. If 
the proposal, plan, or other computa-
tion is not required to be submitted to 
the Federal Government (or to the 
grantee) for negotiation purposes, then 
the 3-year retention period for the pro-
posal plan, or computation and its sup-
porting records starts from end of the 
fiscal year (or other accounting period) 
covered by the proposal, plan, or other 
computation. 
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(d) Substitution of microfilm. Copies 
made by microfilming, photocopying, 
or similar methods may be substituted 
for the original records. 

(e) Access to records—(1) Records of 
grantees and subgrantees. The awarding 
agency and the Comptroller General of 
the United States, or any of their au-
thorized representatives, shall have the 
right of access to any pertinent books, 
documents, papers, or other records of 
grantees and subgrantees which are 
pertinent to the grant, in order to 
make audits, examinations, excerpts, 
and transcripts. 

(2) Expiration of right of access. The 
rights of access in this section must 
not be limited to the required reten-
tion period but shall last as long as the 
records are retained. 

(f) Restrictions on public access. The 
Federal Freedom of Information Act (5 
U.S.C. 552) does not apply to records 
Unless required by Federal, State, or 
local law, grantees and subgrantees are 
not required to permit public access to 
their records. 

§ 1207.43 Enforcement. 
(a) Remedies for noncompliance. If a 

grantee or subgrantee materially fails 
to comply with any term of an award, 
whether stated in a Federal statute or 
regulation, an assurance, in a State 
plan or application, a notice of award, 
or elsewhere, the awarding agency may 
take one or more of the following ac-
tions, as appropriate in the cir-
cumstances: 

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the grantee or subgrantee or 
more severe enforcement action by the 
awarding agency, 

(2) Disallow (that is, deny both use of 
funds and matching credit for) all or 
part of the cost of the activity or ac-
tion not in compliance, 

(3) Wholly or partly suspend or ter-
minate the current award for the 
grantee’s or subgrantee’s program, 

(4) Withhold further awards for the 
program, or 

(5) Take other remedies that may be 
legally available. 

(b) Hearings, appeals. In taking an en-
forcement action, the awarding agency 
will provide the grantee or subgrantee 
an opportunity for such hearing, ap-

peal, or other administrative pro-
ceeding to which the grantee or sub-
grantee is entitled under any statute 
or regulation applicable to the action 
involved. 

(c) Effects of suspension and termi-
nation. Costs of grantee or subgrantee 
resulting from obligations incurred by 
the grantee or subgrantee during a sus-
pension or after termination of an 
award are not allowable unless the 
awarding agency expressly authorizes 
them in the notice of suspension or ter-
mination or subsequently. Other grant-
ee or subgrantee costs during suspen-
sion or after termination which are 
necessary and not reasonably avoidable 
are allowable if: 

(1) The costs result from obligations 
which were properly incurred by the 
grantee or subgrantee before the effec-
tive date of suspension or termination, 
are not in anticipation of it, and, in the 
case of a termination, are 
noncancellable, and, 

(2) The costs would be allowable if 
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination 
takes effect. 

(d) Relationship to debarment and sus-
pension. The enforcement remedies 
identified in this section, including 
suspension and termination, do not 
preclude grantee or subgrantee from 
being subject to ‘‘Debarment and Sus-
pension’’ under E.O. 12549 (see § 1207.35). 

§ 1207.44 Termination for convenience. 

Except as provided in § 1207.43 awards 
may be terminated in whole or in part 
only as follows: 

(a) By the awarding agency with the 
consent of the grantee or subgrantee in 
which case the two parties shall agree 
upon the termination conditions, in-
cluding the effective date and in the 
case of partial termination, the portion 
to be terminated, or 

(b) By the grantee or subgrantee 
upon written notification to the award-
ing agency, setting forth the reasons 
for such termination, the effective 
date, and in the case of partial termi-
nation, the portion to be terminated. 
However, if, in the case of a partial ter-
mination, the awarding agency deter-
mines that the remaining portion of 
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the award will not accomplish the pur-
poses for which the award was made, 
the awarding agency may terminate 
the award in its entirety under either 
§ 1207.43 or paragraph (a) of this sec-
tion. 

Subpart D—After-The-Grant 
Requirements 

§ 1207.50 Closeout. 

(a) General. The Federal agency will 
close out the award when it determines 
that all applicable administrative ac-
tions and all required work of the 
grant has been completed. 

(b) Reports. Within 90 days after the 
expiration or termination of the grant, 
the grantee must submit all financial, 
performance, and other reports re-
quired as a condition of the grant. 
Upon request by the grantee, Federal 
agencies may extend this timeframe. 
These may include but are not limited 
to: 

(1) Final performance or progress re-
port. 

(2) Financial Status Report (SF 269) 
or Outlay Report and Request for Re-
imbursement for Construction Pro-
grams (SF–271) (as applicable). 

(3) Final request for payment (SF– 
270) (if applicable). 

(4) Invention disclosure (if applica-
ble). 

(5) Federally-owned property report: 

In accordance with § 1207.32(f), a grant-
ee must submit an inventory of all fed-
erally owned property (as distinct from 
property acquired with grant funds) for 
which it is accountable and request dis-
position instructions from the Federal 
agency of property no longer needed. 

(c) Cost adjustment. The Federal agen-
cy will, within 90 days after receipt of 
reports in paragraph (b) of this section, 
make upward or downward adjust-
ments to the allowable costs. 

(d) Cash adjustments. (1) The Federal 
agency will make prompt payment to 
the grantee for allowable reimbursable 
costs. 

(2) The grantee must immediately re-
fund to the Federal agency any balance 
of unobligated (unencumbered) cash 
advanced that is not authorized to be 
retained for use on other grants. 

§ 1207.51 Later disallowances and ad-
justments. 

The closeout of a grant does not af-
fect: 

(a) The Federal agency’s right to dis-
allow costs and recover funds on the 
basis of a later audit or other review; 

(b) The grantee’s obligation to return 
any funds due as a result of later re-
funds, corrections, or other trans-
actions; 

(c) Records retention as required in 
§ 1207.42; 

(d) Property management require-
ments in §§ 1207.31 and 1207.32; and 

(e) Audit requirements in § 1207.26. 

§ 1207.52 Collection of amounts due. 
(a) Any funds paid to a grantee in ex-

cess of the amount to which the grant-
ee is finally determined to be entitled 
under the terms of the award con-
stitute a debt to the Federal Govern-
ment. If not paid within a reasonable 
period after demand, the Federal agen-
cy may reduce the debt by: 

(1) Making an adminstrative offset 
against other requests for reimburse-
ments, 

(2) Withholding advance payments 
otherwise due to the grantee, or 

(3) Other action permitted by law. 
(b) Except where otherwise provided 

by statutes or regulations, the Federal 
agency will charge interest on an over-
due debt in accordance with the Fed-
eral Claims Collection Standards (4 
CFR chapter II). The date from which 
interest is computed is not extended by 
litigation or the filing of any form of 
appeal. 

Subpart E—Entitlement [Reserved] 

PART 1208—ENFORCEMENT OF 
NONDISCRIMINATION ON THE 
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE NATIONAL AR-
CHIVES AND RECORDS ADMINIS-
TRATION 

Sec. 
1208.101 Purpose. 
1208.102 Application. 
1208.103 Definitions. 
1208.104–1208.109 [Reserved] 
1208.110 Self-evaluation. 
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1208.111 Notice. 
1208.112–1208.129 [Reserved] 
1208.130 General prohibitions against dis-

crimination. 
1208.131–1208.139 [Reserved] 
1208.140 Employment. 
1208.141–1208.148 [Reserved] 
1208.149 Program accessibility: Discrimina-

tion prohibited. 
1208.150 Program accessibility: Existing fa-

cilities. 
1208.151 Program accessibility: New con-

struction and alterations. 
1208.152–1208.159 [Reserved] 
1208.160 Communications. 
1208.161–1208.169 [Reserved] 
1208.170 Compliance procedures. 
1208.171–1208.999 [Reserved] 

AUTHORITY: 29 U.S.C. 794. 

SOURCE: 53 FR 25884, 25885, July 8, 1988, un-
less otherwise noted. 

§ 1208.101 Purpose. 
The purpose of this regulation is to 

effectuate section 119 of the Rehabili-
tation, Comprehensive Services, and 
Developmental Disabilities Amend-
ments of 1978, which amended section 
504 of the Rehabilitation Act of 1973 to 
prohibit discrimination on the basis of 
handicap in programs or activities con-
ducted by Executive agencies or the 
United States Postal Service. 

§ 1208.102 Application. 
This regulation (§§ 1208.101–1208.170) 

applies to all programs or activities 
conducted by the agency, except for 
programs or activities conducted out-
side the United States that do not in-
volve individuals with handicaps in the 
United States. 

§ 1208.103 Definitions. 
For purposes of this regulation, the 

term— 
Assistant Attorney General means the 

Assistant Attorney General, Civil 
Rights Division, United States Depart-
ment of Justice. 

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in, and enjoy the benefits 
of, programs or activities conducted by 
the agency. For example, auxiliary aids 
useful for persons with impaired vision 
include readers, Brailled materials, 
audio recordings, and other similar 
services and devices. Auxiliary aids 

useful for persons with impaired hear-
ing include telephone handset ampli-
fiers, telephones compatible with hear-
ing aids, telecommunication devices 
for deaf persons (TDD’s), interpreters, 
notetakers, written materials, and 
other similar services and devices. 

Complete complaint means a written 
statement that contains the complain-
ant’s name and address and describes 
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the 
agency of the nature and date of the al-
leged violation of section 504. It shall 
be signed by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf 
of classes or third parties shall describe 
or identify (by name, if possible) the 
alleged victims of discrimination. 

Facility means all or any portion of 
buildings, structures, equipment, 
roads, walks, parking lots, rolling 
stock or other conveyances, or other 
real or personal property. 

Historic preservation programs means 
programs conducted by the agency that 
have preservation of historic properties 
as a primary purpose. 

Historic properties means those prop-
erties that are listed or eligible for 
listing in the National Register of His-
toric Places or properties designated as 
historic under a statute of the appro-
priate State or local government body. 

Individual with handicaps means any 
person who has a physical or mental 
impairment that substantially limits 
one or more major life activities, has a 
record of such an impairment, or is re-
garded as having such an impairment. 

As used in this definition, the phrase: 
(1) Physical or mental impairment in-

cludes— 
(i) Any physiological disorder or con-

dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term physical or mental 
impairment includes, but is not limited 
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to, such diseases and conditions as or-
thopedic, visual, speech, and hearing 
impairments, cerebral palsy, epilepsy, 
muscular dystrophy, multiple sclerosis, 
cancer, heart disease, diabetes, mental 
retardation, emotional illness, and 
drug addiction and alcoholism. 

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(4) Is regarded as having an impairment 
means— 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but is treated by 
the agency as constituting such a limi-
tation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) Has none of the impairments de-
fined in paragraph (i) of this definition 
but is treated by the agency as having 
such an impairment. 

Qualified individual with handicaps 
means— 

(1) With respect to preschool, elemen-
tary, or secondary education services 
provided by the agency, an individual 
with handicaps who is a member of a 
class of persons otherwise entitled by 
statute, regulation, or agency policy to 
receive education services from the 
agency; 

(2) With respect to any other agency 
program or activity under which a per-
son is required to perform services or 
to achieve a level of accomplishment, 
an individual with handicaps who 
meets the essential eligibility require-
ments and who can achieve the purpose 
of the program or activity without 
modifications in the program or activ-
ity that the agency can demonstrate 
would result in a fundamental alter-
ation in its nature; 

(3) With respect to any other pro-
gram or activity, an individual with 
handicaps who meets the essential eli-

gibility requirements for participation 
in, or receipt of benefits from, that pro-
gram or activity; and 

(4) Qualified handicapped person as 
that term is defined for purposes of em-
ployment in 29 CFR 1613.702(f), which is 
made applicable to this regulation by 
§ 1208.140. 

Section 504 means section 504 of the 
Rehabilitation Act of 1973 (Pub. L. 93– 
112, 87 Stat. 394 (29 U.S.C. 794)), as 
amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L. 93–516, 88 
Stat. 1617); the Rehabilitation, Com-
prehensive Services, and Develop-
mental Disabilities Amendments of 
1978 (Pub. L. 95–602, 92 Stat. 2955); and 
the Rehabilitation Act Amendments of 
1986 (Pub. L. 99–506, 100 Stat. 1810). As 
used in this regulation, section 504 ap-
plies only to programs or activities 
conducted by Executive agencies and 
not to federally assisted programs. 

Substantial impairment means a sig-
nificant loss of the integrity of finished 
materials, design quality, or special 
character resulting from a permanent 
alteration. 

§§ 1208.104–1208.109 [Reserved] 

§ 1208.110 Self-evaluation. 

(a) The agency shall, by September 6, 
1989, evaluate its current policies and 
practices, and the effects thereof, that 
do not or may not meet the require-
ments of this regulation and, to the ex-
tent modification of any such policies 
and practices is required, the agency 
shall proceed to make the necessary 
modifications. 

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing individuals with handicaps or orga-
nizations representing individuals with 
handicaps, to participate in the self- 
evaluation process by submitting com-
ments (both oral and written). 

(c) The agency shall, for at least 
three years following completion of the 
self-evaluation, maintain on file and 
make available for public inspection: 

(1) A description of areas examined 
and any problems identified; and 

(2) A description of any modifications 
made. 
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§ 1208.111 Notice. 

The agency shall make available to 
employees, applicants, participants, 
beneficiaries, and other interested per-
sons such information regarding the 
provisions of this regulation and its ap-
plicability to the programs or activi-
ties conducted by the agency, and 
make such information available to 
them in such manner as the head of the 
agency finds necessary to apprise such 
persons of the protections against dis-
crimination assured them by section 
504 and this regulation. 

§§ 1208.112–1208.129 [Reserved] 

§ 1208.130 General prohibitions 
against discrimination. 

(a) No qualified individual with 
handicaps shall, on the basis of handi-
cap, be excluded from participation in, 
be denied the benefits of, or otherwise 
be subjected to discrimination under 
any program or activity conducted by 
the agency. 

(b)(1) The agency, in providing any 
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the 
basis of handicap— 

(i) Deny a qualified individual with 
handicaps the opportunity to partici-
pate in or benefit from the aid, benefit, 
or service; 

(ii) Afford a qualified individual with 
handicaps an opportunity to partici-
pate in or benefit from the aid, benefit, 
or service that is not equal to that af-
forded others; 

(iii) Provide a qualified individual 
with handicaps with an aid, benefit, or 
service that is not as effective in af-
fording equal opportunity to obtain the 
same result, to gain the same benefit, 
or to reach the same level of achieve-
ment as that provided to others; 

(iv) Provide different or separate aid, 
benefits, or services to individuals with 
handicaps or to any class of individuals 
with handicaps than is provided to oth-
ers unless such action is necessary to 
provide qualified individuals with 
handicaps with aid, benefits, or serv-
ices that are as effective as those pro-
vided to others; 

(v) Deny a qualified individual with 
handicaps the opportunity to partici-

pate as a member of planning or advi-
sory boards; 

(vi) Otherwise limit a qualified indi-
vidual with handicaps in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others 
receiving the aid, benefit, or service. 

(2) The agency may not deny a quali-
fied individual with handicaps the op-
portunity to participate in programs or 
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or 
activities. 

(3) The agency may not, directly or 
through contractual or other arrange-
ments, utilize criteria or methods of 
administration the purpose or effect of 
which would— 

(i) Subject qualified individuals with 
handicaps to discrimination on the 
basis of handicap; or 

(ii) Defeat or substantially impair ac-
complishment of the objectives of a 
program or activity with respect to in-
dividuals with handicaps. 

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would— 

(i) Exclude individuals with handi-
caps from, deny them the benefits of, 
or otherwise subject them to discrimi-
nation under any program or activity 
conducted by the agency; or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of a program or activity with respect 
to individuals with handicaps. 

(5) The agency, in the selection of 
procurement contractors, may not use 
criteria that subject qualified individ-
uals with handicaps to discrimination 
on the basis of handicap. 

(6) The agency may not administer a 
licensing or certification program in a 
manner that subjects qualified individ-
uals with handicaps to discrimination 
on the basis of handicap, nor may the 
agency establish requirements for the 
programs or activities of licensees or 
certified entities that subject qualified 
individuals with handicaps to discrimi-
nation on the basis of handicap. How-
ever, the programs or activities of enti-
ties that are licensed or certified by 
the agency are not, themselves, cov-
ered by this regulation. 
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(c) The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or Execu-
tive order to individuals with handi-
caps or the exclusion of a specific class 
of individuals with handicaps from a 
program limited by Federal statute or 
Executive order to a different class of 
individuals with handicaps is not pro-
hibited by this regulation. 

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs 
of qualified individuals with handicaps. 

§§ 1208.131–1208.139 [Reserved] 

§ 1208.140 Employment. 
No qualified individual with handi-

caps shall, on the basis of handicap, be 
subject to discrimination in employ-
ment under any program or activity 
conducted by the agency. The defini-
tions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791), as established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613, shall 
apply to employment in federally con-
ducted programs or activities. 

§§ 1208.141–1208.148 [Reserved] 

§ 1208.149 Program accessibility: Dis-
crimination prohibited. 

Except as otherwise provided in 
§ 1208.150, no qualified individual with 
handicaps shall, because the agency’s 
facilities are inaccessible to or unus-
able by individuals with handicaps, be 
denied the benefits of, be excluded from 
participation in, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the 
agency. 

§ 1208.150 Program accessibility: Exist-
ing facilities. 

(a) General. The agency shall operate 
each program or activity so that the 
program or activity, when viewed in its 
entirety, is readily accessible to and 
usable by individuals with handicaps. 
This paragraph does not— 

(1) Necessarily require the agency to 
make each of its existing facilities ac-
cessible to and usable by individuals 
with handicaps; 

(2) In the case of historic preserva-
tion programs, require the agency to 

take any action that would result in a 
substantial impairment of significant 
historic features of an historic prop-
erty; or 

(3) Require the agency to take any 
action that it can demonstrate would 
result in a fundamental alteration in 
the nature of a program or activity or 
in undue financial and administrative 
burdens. In those circumstances where 
agency personnel believe that the pro-
posed action would fundamentally 
alter the program or activity or would 
result in undue financial and adminis-
trative burdens, the agency has the 
burden of proving that compliance with 
§ 1208.150(a) would result in such alter-
ation or burdens. The decision that 
compliance would result in such alter-
ation or burdens must be made by the 
agency head or his or her designee 
after considering all agency resources 
available for use in the funding and op-
eration of the conducted program or 
activity, and must be accompanied by 
a written statement of the reasons for 
reaching that conclusion. If an action 
would result in such an alteration or 
such burdens, the agency shall take 
any other action that would not result 
in such an alteration or such burdens 
but would nevertheless ensure that in-
dividuals with handicaps receive the 
benefits and services of the program or 
activity. 

(b) Methods—(1) General. The agency 
may comply with the requirements of 
this section through such means as re-
design of equipment, reassignment of 
services to accessible buildings, assign-
ment of aides to beneficiaries, home 
visits, delivery of services at alternate 
accessible sites, alteration of existing 
facilities and construction of new fa-
cilities, use of accessible rolling stock, 
or any other methods that result in 
making its programs or activities read-
ily accessible to and usable by individ-
uals with handicaps. The agency is not 
required to make structural changes in 
existing facilities where other methods 
are effective in achieving compliance 
with this section. The agency, in mak-
ing alterations to existing buildings, 
shall meet accessibility requirements 
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151–4157), and any regula-
tions implementing it. In choosing 
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among available methods for meeting 
the requirements of this section, the 
agency shall give priority to those 
methods that offer programs and ac-
tivities to qualified individuals with 
handicaps in the most integrated set-
ting appropriate. 

(2) Historic preservation programs. In 
meeting the requirements of 
§ 1208.150(a) in historic preservation 
programs, the agency shall give pri-
ority to methods that provide physical 
access to individuals with handicaps. 
In cases where a physical alteration to 
an historic property is not required be-
cause of § 1208.150(a)(2) or (3), alter-
native methods of achieving program 
accessibility include— 

(i) Using audio-visual materials and 
devices to depict those portions of an 
historic property that cannot other-
wise be made accessible; 

(ii) Assigning persons to guide indi-
viduals with handicaps into or through 
portions of historic properties that 
cannot otherwise be made accessible; 
or 

(iii) Adopting other innovative meth-
ods. 

(c) Time period for compliance. The 
agency shall comply with the obliga-
tions established under this section by 
November 7, 1988, except that where 
structural changes in facilities are un-
dertaken, such changes shall be made 
by September 6, 1991, but in any event 
as expeditiously as possible. 

(d) Transition plan. In the event that 
structural changes to facilities will be 
undertaken to achieve program acces-
sibility, the agency shall develop, by 
March 6, 1989, a transition plan setting 
forth the steps necessary to complete 
such changes. The agency shall provide 
an opportunity to interested persons, 
including individuals with handicaps or 
organizations representing individuals 
with handicaps, to participate in the 
development of the transition plan by 
submitting comments (both oral and 
written). A copy of the transition plan 
shall be made available for public in-
spection. The plan shall, at a min-
imum— 

(1) Identify physical obstacles in the 
agency’s facilities that limit the acces-
sibility of its programs or activities to 
individuals with handicaps; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; and 

(4) Indicate the official responsible 
for implementation of the plan. 

§ 1208.151 Program accessibility: New 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 
behalf of, or for the use of the agency 
shall be designed, constructed, or al-
tered so as to be readily accessible to 
and usable by individuals with handi-
caps. The definitions, requirements, 
and standards of the Architectural Bar-
riers Act (42 U.S.C. 4151–4157), as estab-
lished in 41 CFR 101–19.600 to 101–19.607, 
apply to buildings covered by this sec-
tion. 

§§ 1208.152–1208.159 [Reserved] 

§ 1208.160 Communications. 

(a) The agency shall take appropriate 
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and 
members of the public. 

(1) The agency shall furnish appro-
priate auxiliary aids where necessary 
to afford an individual with handicaps 
an equal opportunity to participate in, 
and enjoy the benefits of, a program or 
activity conducted by the agency. 

(i) In determining what type of auxil-
iary aid is necessary, the agency shall 
give primary consideration to the re-
quests of the individual with handi-
caps. 

(ii) The agency need not provide indi-
vidually prescribed devices, readers for 
personal use or study, or other devices 
of a personal nature. 

(2) Where the agency communicates 
with applicants and beneficiaries by 
telephone, telecommunication devices 
for deaf persons (TDD’s) or equally ef-
fective telecommunication systems 
shall be used to communicate with per-
sons with impaired hearing. 
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(b) The agency shall ensure that in-
terested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, ac-
tivities, and facilities. 

(c) The agency shall provide signage 
at a primary entrance to each of its in-
accessible facilities, directing users to 
a location at which they can obtain in-
formation about accessible facilities. 
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility. 

(d) This section does not require the 
agency to take any action that it can 
demonstrate would result in a funda-
mental alteration in the nature of a 
program or activity or in undue finan-
cial and administrative burdens. In 
those circumstances where agency per-
sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the agency has the burden of proving 
that compliance with § 1208.160 would 
result in such alteration or burdens. 
The decision that compliance would re-
sult in such alteration or burdens must 
be made by the agency head or his or 
her designee after considering all agen-
cy resources available for use in the 
funding and operation of the conducted 
program or activity and must be ac-
companied by a written statement of 
the reasons for reaching that conclu-
sion. If an action required to comply 
with this section would result in such 
an alteration or such burdens, the 
agency shall take any other action 
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum 
extent possible, individuals with handi-
caps receive the benefits and services 
of the program or activity. 

§§ 1208.161–1208.169 [Reserved] 

§ 1208.170 Compliance procedures. 
(a) Except as provided in paragraph 

(b) of this section, this section applies 
to all allegations of discrimination on 
the basis of handicap in programs and 
activities conducted by the agency. 

(b) The agency shall process com-
plaints alleging violations of section 
504 with respect to employment accord-

ing to the procedures established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791). 

(c) The Assistant Archivist for Man-
agement and Administration shall be 
responsible for coordinating implemen-
tation of this section. Compliants may 
be sent to National Archives and 
Records Administration (NA), Wash-
ington, DC 20408. 

(d) The agency shall accept and in-
vestigate all complete complaints for 
which it has jurisdiction. All complete 
complaints must be filed within 180 
days of the alleged act of discrimina-
tion. The agency may extend this time 
period for good cause. 

(e) If the agency receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate Government entity. 

(f) The agency shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151–4157), is not readily ac-
cessible to and usable by individuals 
with handicaps. 

(g) Within 180 days of the receipt of a 
complete complaint for which it has ju-
risdiction, the agency shall notify the 
complainant of the results of the inves-
tigation in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; and 

(3) A notice of the right to appeal. 
(h) Appeals of the findings of fact and 

conclusions of law or remedies must be 
filed by the complainant within 90 days 
of receipt from the agency of the letter 
required by § 1208.170(g). The agency 
may extend this time for good cause. 

(i) Timely appeals shall be accepted 
and processed by the head of the agen-
cy. 

(j) The head of the agency shall no-
tify the complainant of the results of 
the appeal within 60 days of the receipt 
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant, 
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he or she shall have 60 days from the 
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal. 

(k) The time limits cited in para-
graphs (g) and (j) of this section may be 
extended with the permission of the 
Assistant Attorney General. 

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
the final determination may not be 
delegated to another agency. 

[53 FR 25884, 25885, July 8, 1988, as amended 
at 53 FR 25884, July 8, 1988] 

§§ 1208.171–1208.999 [Reserved] 

PART 1210—UNIFORM ADMINIS-
TRATIVE REQUIREMENTS FOR 
GRANTS AND AGREEMENTS WITH 
INSTITUTIONS OF HIGHER EDU-
CATION, HOSPITALS, AND OTHER 
NON-PROFIT ORGANIZATIONS 

Subpart A—General 

Sec. 
1210.1 Purpose. 
1210.2 Definitions. 
1210.3 Effect on other issuances. 
1210.4 Deviations. 
1210.5 Subawards. 

Subpart B—Pre-Award Requirements 

1210.10 Purpose. 
1210.11 Pre-award policies. 
1210.12 Forms for applying for Federal as-

sistance. 
1210.13 Debarment and suspension. 
1210.14 Special award conditions. 
1210.15 Metric system of measurement. 
1210.16 Resource Conservation and Recovery 

Act. 
1210.17 Certifications and representations. 

Subpart C—Post-Award Requirements 

FINANCIAL AND PROGRAM MANAGEMENT 

1210.20 Purpose of financial and program 
management. 

1210.21 Standards for financial management 
systems. 

1210.22 Payment. 
1210.23 Cost sharing or matching. 
1210.24 Program income. 
1210.25 Revision of budget and program 

plans. 
1210.26 Non-Federal audits. 
1210.27 Allowable costs. 
1210.28 Period of availability of funds. 

PROPERTY STANDARDS 

1210.30 Purpose of property standards. 
1210.31 Insurance coverage. 
1210.32 Real property. 
1210.33 Federally-owned and exempt prop-

erty. 
1210.34 Equipment. 
1210.35 Supplies and other expendable prop-

erty. 
1210.36 Intangible property. 
1210.37 Property trust relationship. 

PROCUREMENT STANDARDS 

1210.40 Purpose of procurement standards. 
1210.41 Recipient responsibilities. 
1210.42 Codes of conduct. 
1210.43 Competition. 
1210.44 Procurement procedures. 
1210.45 Cost and price analysis. 
1210.46 Procurement records. 
1210.47 Contract administration. 
1210.48 Contract provisions. 

REPORTS AND RECORDS 

1210.50 Purpose of reports and records. 
1210.51 Monitoring and reporting program 

performance. 
1210.52 Financial reporting. 
1210.53 Retention and access requirements 

for records. 

TERMINATION AND ENFORCEMENT 

1210.60 Purpose of termination and enforce-
ment. 

1210.61 Termination. 
1210.62 Enforcement. 

Subpart D—After-the-Award Requirements 

1210.70 Purpose. 
1210.71 Closeout procedures. 
1210.72 Subsequent adjustments and con-

tinuing responsibilities. 
1210.73 Collection of amounts due. 
APPENDIX A TO PART 1210—CONTRACT PROVI-

SIONS 

AUTHORITY: 5 U.S.C. 301; OMB Circular A– 
110 (64 FR 54926, October 8, 1999). 

SOURCE: 60 FR 53515, Oct. 16, 1995, unless 
otherwise noted. 

Subpart A—General 

§ 1210.1 Purpose. 
This part establishes uniform admin-

istrative requirements for NHPRC 
grants and agreements awarded to in-
stitutions of higher education, hos-
pitals, and other non-profit organiza-
tions. Non-profit organizations that 
implement NHPRC programs for the 
States are also subject to State re-
quirements. 
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§ 1210.2 Definitions. 

(a) Accrued expenditures means the 
charges incurred by the recipient dur-
ing a given period requiring the provi-
sion of funds for: 

(1) Goods and other tangible property 
received; 

(2) Services performed by employees, 
contractors, subrecipients, and other 
payees; and, 

(3) Other amounts becoming owed 
under programs for which no current 
services or performance is required. 

(b) Accrued income means the sum of: 
(1) Earnings during a given period 

from 
(i) Services performed by the recipi-

ent, and 
(ii) Goods and other tangible prop-

erty delivered to purchasers, and 
(2) Amounts becoming owed to the 

recipient for which no current services 
or performance is required by the re-
cipient. 

(c) Acquisition cost of equipment means 
the net invoice price of the equipment, 
including the cost of modifications, at-
tachments, accessories, or auxiliary 
apparatus necessary to make the prop-
erty usable for the purpose for which it 
was acquired. Other charges, such as 
the cost of installation, transportation, 
taxes, duty or protective in-transit in-
surance, shall be included or excluded 
from the unit acquisition cost in ac-
cordance with the recipient’s regular 
accounting practices. 

(d) Advance means a payment made 
by Treasury check or other appropriate 
payment mechanism to a recipient 
upon its request either before outlays 
are made by the recipient or through 
the use of predetermined payment 
schedules. 

(e) Award means financial assistance 
that provides support or stimulation to 
accomplish a public purpose. Awards 
include grants and other agreements in 
the form of money or property in lieu 
of money, by the NHPRC to an eligible 
recipient. The term does not include: 
technical assistance, which provides 
services instead of money; other assist-
ance in the form of loans, loan guaran-
tees, interest subsidies, or insurance; 
direct payments of any kind to individ-
uals; and, contracts which are required 
to be entered into and administered 

under procurement laws and regula-
tions. 

(f) Cash contributions means the re-
cipient’s cash outlay, including the 
outlay of money contributed to the re-
cipient by third parties. 

(g) Closeout means the process by 
which the NHPRC determines that all 
applicable administrative actions and 
all required work of the award have 
been completed by the recipient and 
the NHPRC. 

(h) Contract means a procurement 
contract under an award or subaward, 
and a procurement subcontract under a 
recipient’s or subrecipient’s contract. 

(i) Cost sharing or matching means 
that portion of project or program 
costs not borne by the NHPRC. 

(j) Date of completion means the date 
on which all work under an award is 
completed or the date on the award 
document, or any supplement or 
amendment thereto, on which NHPRC 
sponsorship ends. 

(k) Disallowed costs means those 
charges to an award that the NHPRC 
determines to be unallowable, in ac-
cordance with the applicable Federal 
cost principles or other terms and con-
ditions contained in the award. 

(l) Equipment means tangible non-
expendable personal property including 
exempt property charged directly to 
the award having a useful life of more 
than one year and an acquisition cost 
of $5,000 or more per unit. However, 
consistent with recipient policy, lower 
limits may be established. 

(m) Excess property means property 
under the control of the NHPRC that, 
as determined by the head thereof, is 
no longer required for its needs or the 
discharge of its responsibilities. 

(n) Exempt property means tangible 
personal property acquired in whole or 
in part with NHPRC funds, where the 
NHPRC has statutory authority to vest 
title in the recipient without further 
obligation to the Federal Government. 
An example of exempt property author-
ity is contained in the Federal Grant 
and Cooperative Agreement Act (31 
U.S.C. 6306), for property acquired 
under an award to conduct basic or ap-
plied research by a non-profit institu-
tion of higher education or non-profit 
organization whose principal purpose is 
conducting scientific research. 
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(o) Federal awarding agency means 
the Federal agency that provides an 
award to the recipient. 

(p) Federal funds authorized means the 
total amount of NHPRC funds obli-
gated by the Federal Government for 
use by the recipient. This amount may 
include any authorized carryover of un-
obligated funds from prior funding pe-
riods when permitted by NHPRC regu-
lations or NHPRC implementing in-
structions. 

(q) Federal share of real property, 
equipment, or supplies means that per-
centage of the property’s acquisition 
costs and any improvement expendi-
tures paid with NHPRC funds. 

(r) Funding period means the period of 
time when NHPRC funding is available 
for obligation by the recipient. 

(s) Intangible property and debt instru-
ments means, but is not limited to, 
trademarks, copyrights, patents and 
patent applications and such property 
as loans, notes and other debt instru-
ments, lease agreements, stock and 
other instruments of property owner-
ship, whether considered tangible or in-
tangible. 

(t) NARA means the National Ar-
chives and Records Administration. 

(u) NHPRC means the National His-
torical Publications and Records Com-
mission. 

(v) Obligations means the amounts of 
orders placed, contracts and grants 
awarded, services received and similar 
transactions during a given period that 
require payment by the recipient dur-
ing the same or a future period. 

(w) Outlays or expenditures means 
charges made to the project or pro-
gram. They may be reported on a cash 
or accrual basis. For reports prepared 
on a cash basis, outlays are the sum of 
cash disbursements for direct charges 
for goods and services, the amount of 
indirect expense charged, the value of 
third party in-kind contributions ap-
plied and the amount of cash advances 
and payments made to subrecipients. 
For reports prepared on an accrual 
basis, outlays are the sum of cash dis-
bursements for direct charges for goods 
and services, the amount of indirect ex-
pense incurred, the value of in-kind 
contributions applied, and the net in-
crease (or decrease) in the amounts 
owed by the recipient for goods and 

other property received, for services 
performed by employees, contractors, 
subrecipients and other payees and 
other amounts becoming owed under 
programs for which no current services 
or performance are required. 

(x) Personal property means property 
of any kind except real property. It 
may be tangible, having physical exist-
ence, or intangible, having no physical 
existence, such as copyrights, patents, 
or securities. 

(y) Prior approval means written ap-
proval by an authorized official evi-
dencing prior consent. 

(z) Program income means gross in-
come earned by the recipient that is di-
rectly generated by a supported activ-
ity or earned as a result of the award 
(see exclusions in § 1210.24 (e) and (h)). 
Program income includes, but is not 
limited to, income from fees for serv-
ices performed, the use or rental of real 
or personal property acquired under 
federally-funded projects, the sale of 
commodities or items fabricated under 
an award, license fees and royalties on 
patents and copyrights, and interest on 
loans made with award funds. Interest 
earned on advances of Federal funds is 
not program income. Except as other-
wise provided in NHPRC regulations or 
the terms and conditions of the award, 
program income does not include the 
receipt of principal on loans, rebates, 
credits, discounts, etc., or interest 
earned on any of them. 

(aa) Project costs means all allowable 
costs, as set forth in the applicable 
Federal cost principles, incurred by a 
recipient and the value of the contribu-
tions made by third parties in accom-
plishing the objectives of the award 
during the project period. 

(bb) Project period means the period 
established in the award document dur-
ing which NHPRC sponsorship begins 
and ends. 

(cc) Property means, unless otherwise 
stated, real property, equipment, in-
tangible property and debt instru-
ments. 

(dd) Real property means land, includ-
ing land improvements, structures and 
appurtenances thereto, but excludes 
movable machinery and equipment. 

(ee) Recipient means an organization 
receiving financial assistance directly 
from the NHPRC to carry out a project 
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or program. The term includes public 
and private institutions of higher edu-
cation, public and private hospitals, 
and other quasi-public and private non- 
profit organizations such as, but not 
limited to, community action agencies, 
research institutes, educational asso-
ciations, and health centers. The term 
may include commercial organizations, 
foreign or international organizations 
(such as agencies of the United Na-
tions) which are recipients, subrecipi-
ents, or contractors or subcontractors 
of recipients or subrecipients at the 
discretion of the NHPRC. The term 
does not include government-owned 
contractor-operated facilities or re-
search centers providing continued 
support for mission-oriented, large- 
scale programs that are government- 
owned or controlled, or are designated 
as federally-funded research and devel-
opment centers. 

(ff) Research and development means 
all research activities, both basic and 
applied, and all development activities 
that are supported at universities, col-
leges, and other non-profit institu-
tions. ‘‘Research’’ is defined as a sys-
tematic study directed toward fuller 
scientific knowledge or understanding 
of the subject studied. ‘‘Development’’ 
is the systematic use of knowledge and 
understanding gained from research di-
rected toward the production of useful 
materials, devices, systems, or meth-
ods, including design and development 
of prototypes and processes. The term 
research also includes activities in-
volving the training of individuals in 
research techniques where such activi-
ties utilize the same facilities as other 
research and development activities 
and where such activities are not in-
cluded in the instruction function. 

(gg) Small awards means a grant or 
cooperative agreement not exceeding 
the small purchase threshold fixed at 
41 U.S.C. 403(11) (currently $25,000). 

(hh) Subaward means an award of fi-
nancial assistance in the form of 
money, or property in lieu of money, 
made under an award by a recipient to 
an eligible subrecipient or by a sub-
recipient to a lower tier subrecipient. 
The term includes financial assistance 
when provided by any legal agreement, 
even if the agreement is called a con-
tract, but does not include procure-

ment of goods and services nor does it 
include any form of assistance which is 
excluded from the definition of 
‘‘award’’ in paragraph (e) of this sec-
tion. 

(ii) Subrecipient means the legal enti-
ty to which a subaward is made and 
which is accountable to the recipient 
for the use of the funds provided. The 
term may include foreign or inter-
national organizations (such as agen-
cies of the United Nations) at the dis-
cretion of the NHPRC. 

(jj) Supplies means all personal prop-
erty excluding equipment, intangible 
property, and debt instruments as de-
fined in this section, and inventions of 
a contractor conceived or first actually 
reduced to practice in the performance 
of work under a funding agreement 
(‘‘subject inventions’’), as defined in 37 
CFR Part 401, ‘‘Rights to Inventions 
Made by Nonprofit Organizations and 
Small Business Firms Under Govern-
ment Grants, Contracts, and Coopera-
tive Agreements.’’ 

(kk) Suspension means an action by 
the NHPRC that temporarily with-
draws Federal sponsorship under an 
award, pending corrective action by 
the recipient or pending a decision to 
terminate the award by the NHPRC. 
Suspension of an award is a separate 
action from suspension under NARA 
regulations implementing E.O. 12549 
and E.O. 12689, ‘‘Debarment and Sus-
pension’’ (36 CFR Part 1209). 

(ll) Termination means the cancella-
tion of NHPRC sponsorship, in whole or 
in part, under an agreement at any 
time prior to the date of completion. 

(mm) Third party in-kind contributions 
means the value of non-cash contribu-
tions provided by non-Federal third 
parties. Third party in-kind contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of 
goods and services directly benefiting 
and specifically identifiable to the 
project or program. 

(nn) Unliquidated obligations, for fi-
nancial reports prepared on a cash 
basis, means the amount of obligations 
incurred by the recipient that have not 
been paid. For reports prepared on an 
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accrued expenditure basis, they rep-
resent the amount of obligations in-
curred by the recipient for which an 
outlay has not been recorded. 

(oo) Unobligated balance means the 
portion of the funds authorized by the 
NHPRC that has not been obligated by 
the recipient and is determined by de-
ducting the cumulative obligations 
from the cumulative funds authorized. 

(pp) Unrecovered indirect cost means 
the difference between the amount 
awarded and the amount which could 
have been awarded under the recipi-
ent’s approved negotiated indirect cost 
rate. 

(qq) Working capital advance means a 
procedure whereby funds are advanced 
to the recipient to cover its estimated 
disbursement needs for a given initial 
period. 

§ 1210.3 Effect on other issuances. 
For awards subject to this part, all 

administrative requirements of codi-
fied program regulations, program 
manuals, handbooks and other non-
regulatory materials which are incon-
sistent with the requirements of this 
part shall be superseded, except to the 
extent they are required by statute, or 
authorized in accordance with the devi-
ations provision in § 1210.4. 

§ 1210.4 Deviations. 
The Office of Management and Budg-

et (OMB) may grant exceptions for 
classes of grants or recipients subject 
to the requirements of this part when 
exceptions are not prohibited by stat-
ute. However, in the interest of max-
imum uniformity, exceptions from the 
requirements of this part shall be per-
mitted only in unusual circumstances. 
The NHPRC may apply more restric-
tive requirements to a class of recipi-
ents when approved by OMB. The 
NHPRC may apply less restrictive re-
quirements when awarding small 
awards, except for those requirements 
which are statutory. Exceptions on a 
case-by-case basis may also be made by 
the NHPRC. 

§ 1210.5 Subawards. 
Unless sections of this part specifi-

cally exclude subrecipients from cov-
erage, the provisions of this part shall 
be applied to subrecipients performing 

work under awards if such subrecipi-
ents are institutions of higher edu-
cation, hospitals or other non-profit or-
ganizations. State and local govern-
ment subrecipients are subject to the 
provisions of regulations implementing 
the grants management common rule, 
‘‘Uniform Administrative Require-
ments for Grants and Cooperative 
Agreements to State and Local Gov-
ernments,’’ published at 36 CFR part 
1207. 

Subpart B—Pre-Award 
Requirements 

§ 1210.10 Purpose. 
Sections 1210.11 through 1210.17 pre-

scribes forms and instructions and 
other pre-award matters to be used in 
applying for NHPRC awards. 

§ 1210.11 Pre-award policies. 
(a) Use of grants and cooperative agree-

ments, and contracts. In each instance, 
the NHPRC shall decide on the appro-
priate award instrument (i.e., grant, 
cooperative agreement, or contract). 
The Federal Grant and Cooperative 
Agreement Act (31 U.S.C. 6301–08) gov-
erns the use of grants, cooperative 
agreements and contracts. A grant or 
cooperative agreement shall be used 
only when the principal purpose of a 
transaction is to accomplish a public 
purpose of support or stimulation au-
thorized by Federal statute. The statu-
tory criterion for choosing between 
grants and cooperative agreements is 
that for the latter, ‘‘substantial in-
volvement is expected between the ex-
ecutive agency and the State, local 
government, or other recipient when 
carrying out the activity contemplated 
in the agreement.’’ Contracts shall be 
used when the principal purpose is ac-
quisition of property or services for the 
direct benefit or use of the Federal 
Government. 

(b) Public notice and priority setting. 
The NHPRC shall notify the public of 
its intended funding priorities for dis-
cretionary grant programs. 

§ 1210.12 Forms for applying for Fed-
eral assistance. 

(a) The NHPRC shall comply with the 
applicable report clearance require-
ments of 5 CFR Part 1320, ‘‘Controlling 
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Paperwork Burdens on the Public,’’ 
with regard to all forms used by the 
NHPRC in place of or as a supplement 
to the Standard Form 424 (SF–424) se-
ries. 

(b) Applicants shall use the SF–424 
(Application for Federal Assistance) 
and NA Form 17001 (Budget Form) 
forms and instructions prescribed by 
the NHPRC Program Guidelines. OMB 
Control Number 3095–0004 has been as-
signed to the Budget Form. OMB Con-
trol Number 3095–0013 has been as-
signed to the NHPRC Program Guide-
lines. 

(c) Applicants shall complete the ap-
propriate sections of the SF–424 (Appli-
cation for Federal Assistance) indi-
cating whether the application was 
subject to review by the State Single 
Point of Contact (SPOC) under E.O. 
12372, ‘‘Intergovernmental Review of 
Federal Programs.’’ The name and ad-
dress of the SPOC for a particular 
State can be obtained from the NHPRC 
or the Catalog of Federal Domestic As-
sistance. The SPOC shall advise the ap-
plicant whether the program for which 
application is made has been selected 
by that State for review. 

§ 1210.13 Debarment and suspension. 
The NHPRC and recipients shall com-

ply with the nonprocurement debar-
ment and suspension common rule im-
plementing E.O.s 12549 and 12689, ‘‘De-
barment and Suspension’’ (36 CFR Part 
1209). This common rule restricts sub-
awards and contracts with certain par-
ties that are debarred, suspended or 
otherwise excluded from or ineligible 
for participation in Federal assistance 
programs or activities. 

§ 1210.14 Special award conditions. 
If an applicant or recipient has a his-

tory of poor performance, is not finan-
cially stable, has a management sys-
tem that does not meet the standards 
prescribed in this part, has not con-
formed to the terms and conditions of 
a previous award, or is not otherwise 
responsible, the NHPRC may impose 
additional requirements as needed, pro-
vided that such applicant or recipient 
is notified in writing as to: the nature 
of the additional requirements, the rea-
son why the additional requirements 
are being imposed, the nature of the 

corrective action needed, the time al-
lowed for completing the corrective ac-
tions, and the method for requesting 
reconsideration of the additional re-
quirements imposed. Any special con-
ditions shall be promptly removed once 
the conditions that prompted them 
have been corrected. 

§ 1210.15 Metric system of measure-
ment. 

The Metric Conversion Act, as 
amended by the Omnibus Trade and 
Competitiveness Act (15 U.S.C. 205) de-
clares that the metric system is the 
preferred measurement system for U.S. 
trade and commerce. The Act requires 
NARA to establish a date or dates in 
consultation with the Secretary of 
Commerce, when the metric system of 
measurement will be used in NARA’s 
procurements, grants, and other busi-
ness-related activities. Metric imple-
mentation may take longer where the 
use of the system is initially imprac-
tical or likely to cause significant inef-
ficiencies in the accomplishment of 
federally-funded activities. NARA shall 
follow the provisions of E.O. 12770, 
‘‘Metric Usage in Federal Government 
Programs.’’ 

§ 1210.16 Resource Conservation and 
Recovery Act. 

Under the Resource Conservation and 
Recovery Act ((RCRA) (Pub. L. 94–580 
codified at 42 U.S.C. 6962), any State 
agency or agency of a political subdivi-
sion of a State which is using appro-
priated Federal funds must comply 
with section 6002. Section 6002 requires 
that preference be given in procure-
ment programs to the purchase of spe-
cific products containing recycled ma-
terials identified in guidelines devel-
oped by the Environmental Protection 
Agency (EPA) (40 CFR Parts 247 
through 254). Accordingly, State and 
local institutions of higher education, 
hospitals, and non-profit organizations 
that receive direct Federal awards or 
other Federal funds shall give pref-
erence in their procurement programs 
funded with Federal funds to the pur-
chase of recycled products pursuant to 
the EPA guidelines. 
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§ 1210.17 Certifications and represen-
tations. 

Unless prohibited by statute or codi-
fied regulation, the NHPRC is author-
ized to allow recipients to submit cer-
tifications and representations re-
quired by statute, executive order, or 
regulation on an annual basis, if they 
have an ongoing and continuing rela-
tionship with the NHPRC. Annual cer-
tifications and representations shall be 
signed by responsible officials with the 
authority to ensure recipients’ compli-
ance with the pertinent requirements. 

Subpart C—Post-Award 
Requirements 

FINANCIAL AND PROGRAM MANAGEMENT 

§ 1210.20 Purpose of financial and pro-
gram management. 

Sections 1210.21 through 1210.28 pre-
scribe standards for financial manage-
ment systems, methods for making 
payments and rules for: satisfying cost 
sharing and matching requirements, 
accounting for program income, budget 
revision approvals, making audits, de-
termining allowability of cost, and es-
tablishing fund availability. 

§ 1210.21 Standards for financial man-
agement systems. 

(a) The NHPRC shall require recipi-
ents to relate financial data to per-
formance data and develop unit cost in-
formation whenever practical. 

(b) Recipients’ financial management 
systems shall provide for the following. 

(1) Accurate, current and complete 
disclosure of the financial results of 
each NHPRC-sponsored project or pro-
gram in accordance with the reporting 
requirements set forth in § 1210.52. 

(2) Records that identify adequately 
the source and application of funds for 
NHPRC-sponsored activities. These 
records shall contain information per-
taining to NHPRC awards, authoriza-
tions, obligations, unobligated bal-
ances, assets, outlays, income and in-
terest. 

(3) Effective control over and ac-
countability for all funds, property and 
other assets. Recipients shall ade-
quately safeguard all such assets and 
assure they are used solely for author-
ized purposes. 

(4) Comparison of outlays with budg-
et amounts for each award. Whenever 
appropriate, financial information 
should be related to performance and 
unit cost data. 

(5) Written procedures to minimize 
the time elapsing between the transfer 
of funds to the recipient from the U.S. 
Treasury and the issuance or redemp-
tion of checks, warrants or payments 
by other means for program purposes 
by the recipient. To the extent that the 
provisions of the Cash Management Im-
provement Act (CMIA) (Pub. L. 101–453) 
govern, payment methods of State 
agencies, instrumentalities, and fiscal 
agents shall be consistent with CMIA 
Treasury-State Agreements or the 
CMIA default procedures codified at 31 
CFR Part 205, ‘‘Withdrawal of Cash 
from the Treasury for Advances under 
Federal Grant and Other Programs.’’ 

(6) Written procedures for deter-
mining the reasonableness, allocability 
and allowability of costs in accordance 
with the provisions of the applicable 
Federal cost principles and the terms 
and conditions of the award. 

(7) Accounting records including cost 
accounting records that are supported 
by source documentation. 

(c) Where the Federal Government 
guarantees or insures the repayment of 
money borrowed by the recipient, the 
NHPRC, at its discretion, may require 
adequate bonding and insurance if the 
bonding and insurance requirements of 
the recipient are not deemed adequate 
to protect the interest of the Federal 
Government. 

(d) The NHPRC may require adequate 
fidelity bond coverage where the re-
cipient lacks sufficient coverage to 
protect the Federal Government’s in-
terest. 

(e) Where bonds are required in the 
situations described in this section, the 
bonds shall be obtained from compa-
nies holding certificates of authority 
as acceptable sureties, as prescribed in 
31 CFR Part 223, ‘‘Surety Companies 
Doing Business with the United 
States.’’ 

§ 1210.22 Payment. 
(a) Payment methods shall minimize 

the time elapsing between the transfer 
of funds from the United States Treas-
ury and the issuance or redemption of 
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checks, warrants, or payment by other 
means by the recipients. Payment 
methods of State agencies or instru-
mentalities shall be consistent with 
Treasury-State CMIA agreements or 
default procedures codified at 31 CFR 
Part 205. 

(b) Recipients will be paid in ad-
vance, provided they maintain or dem-
onstrate the willingness to maintain 
written procedures that minimize the 
time elapsing between the transfer of 
funds and disbursement by the recipi-
ent, and financial management sys-
tems that meet the standards for fund 
control and accountability as estab-
lished in § 1210.21. Cash advances to a 
recipient organization shall be limited 
to the minimum amounts needed and 
be timed to be in accordance with the 
actual, immediate cash requirements 
of the recipient organization in car-
rying out the purpose of the approved 
program or project. The timing and 
amount of cash advances shall be as 
close as is administratively feasible to 
the actual disbursements by the recipi-
ent organization for direct program or 
project costs and the proportionate 
share of any allowable indirect costs. 

(c) Whenever possible, advances shall 
be consolidated to cover anticipated 
cash needs for all awards made by the 
NHPRC to the recipient. 

(1) Advance payment mechanisms in-
clude, but are not limited to, Treasury 
check and electronic funds transfer. 

(2) Advance payment mechanisms are 
subject to 31 CFR Part 205. 

(3) Recipients can submit requests for 
advances and reimbursements at least 
monthly when a predetermined sched-
ule of electronic funds transfer is not 
used. 

(d) Requests for Treasury check ad-
vance payment shall be submitted on 
SF–270, ‘‘Request for Advance or Reim-
bursement,’’ or other forms as may be 
authorized by OMB. This form is not to 
be used when Treasury check advance 
payments are made to the recipient 
automatically through the use of a pre-
determined payment schedule or if pre-
cluded by special NHPRC instructions 
for electronic funds transfer. 

(e) Reimbursement is the preferred 
method when the requirements in para-
graph (b) of this section cannot be met. 

(1) When the reimbursement method 
is used, the NHPRC shall make pay-
ment within 30 days after receipt of the 
billing, unless the billing is improper. 

(2) Recipients can submit a request 
for reimbursement at least monthly 
when a predetermined schedule of elec-
tronic funds transfer is not used. 

(f) If a recipient cannot meet the cri-
teria for advance payments and the 
NHPRC has determined that reim-
bursement is not feasible because the 
recipient lacks sufficient working cap-
ital, the NHPRC may provide cash on a 
working capital advance basis. Under 
this procedure, the NHPRC shall ad-
vance cash to the recipient to cover its 
estimated disbursement needs for an 
initial period generally geared to the 
awardee’s disbursing cycle. Thereafter, 
the NHPRC shall reimburse the recipi-
ent for its actual cash disbursements. 
The working capital advance method of 
payment shall not be used for recipi-
ents unwilling or unable to provide 
timely advances to their subrecipient 
to meet the subrecipient’s actual cash 
disbursements. 

(g) To the extent available, recipi-
ents shall disburse funds available from 
repayments to and interest earned on a 
revolving fund, program income, re-
bates, refunds, contract settlements, 
audit recoveries and interest earned on 
such funds before requesting additional 
cash payments. 

(h) Unless otherwise required by stat-
ute, the NHPRC shall not withhold 
payments for proper charges made by 
recipients at any time during the 
project period unless paragraph (h)(1) 
or (2) of this section apply. 

(1) A recipient has failed to comply 
with the project objectives, the terms 
and conditions of the award, or NHPRC 
reporting requirements. 

(2) The recipient or subrecipient is 
delinquent in a debt to the United 
States as defined in OMB Circular A– 
129, ‘‘Managing Federal Credit Pro-
grams.’’ Under such conditions, the 
NHPRC may, upon reasonable notice, 
inform the recipient that payments 
shall not be made for obligations in-
curred after a specified date until the 
conditions are corrected or the indebt-
edness to the Federal Government is 
liquidated. 
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(i) Standards governing the use of 
banks and other institutions as deposi-
tories of funds advanced under awards 
are as follows. 

(1) Except for situations described in 
paragraph (i)(2) of this section, the 
NHPRC shall not require separate de-
pository accounts for funds provided to 
a recipient or establish any eligibility 
requirements for depositories for funds 
provided to a recipient. However, re-
cipients must be able to account for 
the receipt, obligation and expenditure 
of funds. 

(2) Advances of NHPRC funds shall be 
deposited and maintained in insured 
accounts whenever possible. 

(j) Consistent with the national goal 
of expanding the opportunities for 
women-owned and minority-owned 
business enterprises, recipients shall be 
encouraged to use women-owned and 
minority-owned banks (a bank which is 
owned at least 50 percent by women or 
minority group members). 

(k) Recipients shall maintain ad-
vances of NHPRC funds in interest 
bearing accounts, unless paragraphs 
(k)(1), (2) or (3) of this section apply. 

(1) The recipient receives less than 
$120,000 in Federal awards per year. 

(2) The best reasonably available in-
terest bearing account would not be ex-
pected to earn interest in excess of $250 
per year on Federal cash balances. 

(3) The depository would require an 
average or minimum balance so high 
that it would not be feasible within the 
expected Federal and non-Federal cash 
resources. 

(l) In keeping with Electronic Funds 
Transfer rules (31 CFR Part 206), inter-
est earned should be remitted annually 
to the Department of Health and 
Human Services (HHS) Payment Man-
agement System through an electronic 
medium such as the FEDWIRE Deposit 
system. Recipients which do not have 
this capability should use a check and 
mail it to the Payment Management 
System, P.O. Box 6021, Rockville, MD 
20852. Interest amounts up to $250 per 
year may be retained by the recipient 
for administrative expense. State uni-
versities and hospitals shall comply 
with CMIA, as it pertains to interest. If 
an entity subject to CMIA uses its own 
funds to pay pre-award costs for discre-
tionary awards without prior written 

approval from the NHPRC, it waives its 
right to recover the interest under 
CMIA. 

(m) Except as noted elsewhere in this 
part, only the SF–270, Request for Ad-
vance or Reimbursement, shall be au-
thorized for the recipients in request-
ing advances and reimbursements. The 
NHPRC requires an original and two 
copies of this form. 

§ 1210.23 Cost sharing or matching. 
(a) All contributions, including cash 

and third party in-kind, shall be ac-
cepted as part of the recipient’s cost 
sharing or matching when such con-
tributions meet all of the following cri-
teria. 

(1) Are verifiable from the recipient’s 
records. 

(2) Are not included as contributions 
for any other federally-assisted project 
or program. 

(3) Are necessary and reasonable for 
proper and efficient accomplishment of 
project or program objectives. 

(4) Are allowable under the applica-
ble cost principles. 

(5) Are not paid by the Federal Gov-
ernment under another award, except 
where authorized by Federal statute to 
be used for cost sharing or matching. 

(6) Are provided for in the approved 
budget when required by the NHPRC. 

(7) Conform to other provisions of 
this part, as applicable. 

(b) Unrecovered indirect costs may be 
included as part of cost sharing or 
matching only with the prior approval 
of the NHPRC. 

(c) Values for recipient contributions 
of services and property shall be estab-
lished in accordance with the applica-
ble cost principles. If the NHPRC au-
thorizes recipients to donate buildings 
or land for construction/facilities ac-
quisition projects or long-term use, the 
value of the donated property for cost 
sharing or matching shall be the lesser 
of paragraph (c)(1) or (2) of this section. 

(1) The certified value of the remain-
ing life of the property recorded in the 
recipient’s accounting records at the 
time of donation. 

(2) The current fair market value. 
However, when there is sufficient jus-
tification, the NHPRC may approve the 
use of the current fair market value of 
the donated property, even if it exceeds 
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the certified value at the time of dona-
tion to the project. 

(d) Volunteer services furnished by 
professional and technical personnel, 
consultants, and other skilled and un-
skilled labor may be counted as cost 
sharing or matching if the service is an 
integral and necessary part of an ap-
proved project or program. Rates for 
volunteer services shall be consistent 
with those paid for similar work in the 
recipient’s organization. In those in-
stances in which the required skills are 
not found in the recipient organization, 
rates shall be consistent with those 
paid for similar work in the labor mar-
ket in which the recipient competes for 
the kind of services involved. In either 
case, paid fringe benefits that are rea-
sonable, allowable, and allocable may 
be included in the valuation. 

(e) When an employer other than the 
recipient furnishes the services of an 
employee, these services shall be val-
ued at the employee’s regular rate of 
pay (plus an amount of fringe benefits 
that are reasonable, allowable, and al-
locable, but exclusive of overhead 
costs), provided these services are in 
the same skill for which the employee 
is normally paid. 

(f) Donated supplies may include 
such items as expendable equipment, 
office supplies, laboratory supplies or 
workshop and classroom supplies. 
Value assessed to donated supplies in-
cluded in the cost sharing or matching 
share shall be reasonable and shall not 
exceed the fair market value of the 
property at the time of the donation. 

(g) The method used for determining 
cost sharing or matching for donated 
equipment, buildings and land for 
which title passes to the recipient may 
differ according to the purpose of the 
award, if paragraph (g)(1) or (2) of this 
section apply. 

(1) If the purpose of the award is to 
assist the recipient in the acquisition 
of equipment, buildings or land, the 
total value of the donated property 
may be claimed as cost sharing or 
matching. 

(2) If the purpose of the award is to 
support activities that require the use 
of equipment, buildings or land, nor-
mally only depreciation or use charges 
for equipment and buildings may be 
made. However, the full value of equip-

ment or other capital assets and fair 
rental charges for land may be allowed, 
provided that the NHPRC has approved 
the charges. 

(h) The value of donated property 
shall be determined in accordance with 
the usual accounting policies of the re-
cipient, with the following qualifica-
tions. 

(1) The value of donated land and 
buildings shall not exceed its fair mar-
ket value at the time of donation to 
the recipient as established by an inde-
pendent appraiser (e.g., certified real 
property appraiser or General Services 
Administration representative) and 
certified by a responsible official of the 
recipient. 

(2) The value of donated equipment 
shall not exceed the fair market value 
of equipment of the same age and con-
dition at the time of donation. 

(3) The value of donated space shall 
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space 
and facilities in a privately-owned 
building in the same locality. 

(4) The value of loaned equipment 
shall not exceed its fair rental value. 

(5) The following requirements per-
tain to the recipient’s supporting 
records for in-kind contributions from 
third parties. 

(i) Volunteer services shall be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by 
the recipient for its own employees. 

(ii) The basis for determining the 
valuation for personal service, mate-
rial, equipment, buildings and land 
shall be documented. 

§ 1210.24 Program income. 

(a) The NHPRC applies the standards 
set forth in this section in requiring re-
cipient organizations to account for 
program income related to projects fi-
nanced in whole or in part with Federal 
funds. 

(b) Except as provided in paragraph 
(h) of this section, program income 
earned during the project period shall 
be retained by the recipient and, in ac-
cordance with these regulations or the 
terms and conditions of the award, 
shall be used in one or more of the 
ways listed in the following. 
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(1) Added to funds committed to the 
project by the NHPRC and recipient 
and used to further eligible project or 
program objectives. 

(2) Used to finance the non-Federal 
share of the project or program. 

(3) Deducted from the total project or 
program allowable cost in determining 
the net allowable costs on which the 
Federal share of costs is based. 

(c) When the NHPRC authorizes the 
disposition of program income as de-
scribed in paragraphs (b)(1) or (b)(2) of 
this section, program income in excess 
of any limits stipulated shall be used in 
accordance with paragraph (b)(3) of 
this section. 

(d) In the event that the NHPRC does 
not specify in its regulations or the 
terms and conditions of the award how 
program income is to be used, para-
graph (b)(3) of this section shall apply 
automatically to all projects or pro-
grams except research. For awards that 
support research, paragraph (b)(1) of 
this section shall apply automatically 
unless the NHPRC indicates in the 
terms and conditions another alter-
native on the award or the recipient is 
subject to special award conditions, as 
indicated in § 1210.14. 

(e) Unless NHPRC regulations or the 
terms and conditions of the award pro-
vide otherwise, recipients shall have no 
obligation to the Federal Government 
regarding program income earned after 
the end of the project period. 

(f) If authorized by NHPRC regula-
tions or the terms and conditions of 
the award, costs incident to the gen-
eration of program income may be de-
ducted from gross income to determine 
program income, provided these costs 
have not been charged to the award. 

(g) Proceeds from the sale of property 
shall be handled in accordance with the 
requirements of the Property Stand-
ards (See §§ 1210.30 through 1210.37). 

(h) Unless NHPRC regulations or the 
terms and condition of the award pro-
vide otherwise, recipients shall have no 
obligation to the Federal Government 
with respect to program income earned 
from license fees and royalties for 
copyrighted material, patents, patent 
applications, trademarks, and inven-
tions produced under an award. How-
ever, Patent and Trademark Amend-
ments (35 U.S.C. 18) apply to inventions 

made under an experimental, develop-
mental, or research award. 

§ 1210.25 Revision of budget and pro-
gram plans. 

(a) The budget plan is the financial 
expression of the project or program as 
approved during the award process. It 
may include either the Federal and 
non-Federal share, or only the Federal 
share, depending upon NHPRC require-
ments. It shall be related to perform-
ance for program evaluation purposes 
whenever appropriate. 

(b) Recipients are required to report 
deviations from budget and program 
plans, and request prior approvals for 
budget and program plan revisions, in 
accordance with this section. 

(c) Recipients shall request prior ap-
provals from the NHPRC for one or 
more of the following program or budg-
et related reasons. 

(1) Change in the scope or the objec-
tive of the project or program (even if 
there is no associated budget revision 
requiring prior written approval). 

(2) Change in a key person specified 
in the application or award document. 

(3) The absence for more than three 
months, or a 25 percent reduction in 
time devoted to the project, by the ap-
proved project director or principal in-
vestigator. 

(4) The need for additional NHPRC 
funding. 

(5) The transfer of amounts budgeted 
for indirect costs to absorb increases in 
direct costs, or vice versa, if approval 
is required by the NHPRC. 

(6) The inclusion, unless waived by 
the NHPRC, of costs that require prior 
approval in accordance with OMB Cir-
cular A–21, ‘‘Cost Principles for Insti-
tutions of Higher Education,’’ OMB 
Circular A–122, ‘‘Cost Principles for 
Non-Profit Organizations,’’ or 45 CFR 
Part 74 Appendix E, ‘‘Principles for De-
termining Costs Applicable to Research 
and Development under Grants and 
Contracts with Hospitals,’’ or 48 CFR 
Part 31, ‘‘Contract Cost Principles and 
Procedures,’’ as applicable. 

(7) The transfer of funds allotted for 
training allowances (direct payment to 
trainees) to other categories of ex-
pense. 

(8) Unless described in the applica-
tion and funded in the approved 
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awards, the subaward, transfer or con-
tracting out of any work under an 
award. This provision does not apply to 
the purchase of supplies, material, 
equipment or general support services. 

(d) No other prior approval require-
ments for specific items will be im-
posed unless a deviation has been ap-
proved by OMB. 

(e) Except for requirements listed in 
paragraphs (c)(1) and (c)(4) of this sec-
tion, the NHPRC is authorized, at their 
option, to waive cost-related and ad-
ministrative prior written approvals 
required by this Circular and OMB Cir-
culars A–21 and A–122. Such waivers 
may include authorizing recipients to 
do any one or more of the following. 

(1) Incur pre-award costs 90 calendar 
days prior to award or more than 90 
calendar days with the prior approval 
of the NHPRC. All pre-award costs are 
incurred at the recipient’s risk (i.e., 
the NHPRC is under no obligation to 
reimburse such costs if for any reason 
the recipient does not receive an award 
or if the award is less than anticipated 
and inadequate to cover such costs). 

(2) Initiate a one-time extension of 
the expiration date of the award of up 
to 12 months unless one or more of the 
following conditions apply. For one- 
time extensions, the recipient must no-
tify the NHPRC in writing with the 
supporting reasons and revised expira-
tion date at least 10 days before the ex-
piration date specified in the award. 
This one-time extension may not be ex-
ercised merely for the purpose of using 
unobligated balances. 

(i) The terms and conditions of award 
prohibit the extension. 

(ii) The extension requires additional 
NHPRC funds. 

(iii) The extension involves any 
change in the approved objectives or 
scope of the project. 

(3) Carry forward unobligated bal-
ances to subsequent funding periods. 

(4) For awards that support research, 
unless the NHPRC provides otherwise 
in the award or in NHPRC’s regula-
tions, the prior approval requirements 
described in paragraph (e) of this sec-
tion are automatically waived (i.e., re-
cipients need not obtain such prior ap-
provals) unless one of the conditions 
included in paragraph (e)(2) of this sec-
tion applies. 

(f) The NHPRC may, at its option, re-
strict the transfer of funds among di-
rect cost categories or programs, func-
tions and activities for awards in which 
the Federal share of the project ex-
ceeds $100,000 and the cumulative 
amount of such transfers exceeds or is 
expected to exceed 10 percent of the 
total budget as last approved by the 
NHPRC. The NHPRC shall not permit a 
transfer that would cause any Federal 
appropriation or part thereof to be 
used for purposes other than those con-
sistent with the original intent of the 
appropriation. 

(g) All other changes to nonconstruc-
tion budgets, except for the changes de-
scribed in paragraph (j), do not require 
prior approval. 

(h) [Reserved] 
(i) No other prior approval require-

ments for specific items will be im-
posed unless a deviation has been ap-
proved by OMB. 

(j) The NHPRC shall require recipi-
ents to notify the NHPRC in writing 
promptly whenever the amount of Fed-
eral authorized funds is expected to ex-
ceed the needs of the recipient for the 
project period by more than $5,000 or 
five percent of the NHPRC award, 
whichever is greater. This notification 
shall not be required if an application 
for additional funding is submitted for 
a continuation award. 

(k) When requesting approval for 
budget revisions, recipients shall use 
the budget forms that were used in the 
application unless the NHPRC indi-
cates a letter of request suffices. 

(l) Within 30 calendar days from the 
date of receipt of the request for budg-
et revisions, the NHPRC shall review 
the request and notify the recipient 
whether the budget revisions have been 
approved. If the revision is still under 
consideration at the end of 30 calendar 
days, the NHPRC shall inform the re-
cipient in writing of the date when the 
recipient may expect the decision. 

§ 1210.26 Non-Federal audits. 
(a) Recipients and subrecipients that 

are institutions of higher education or 
other non-profit organizations (includ-
ing hospitals) shall be subject to the 
audit requirements contained in the 
Single Audit Act Amendments of 1996 
(31 U.S.C. 7501–7507) and revised OMB 
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Circular A–133, ‘‘Audits of States, 
Local Governments, and Non-Profit Or-
ganizations.’’ 

(b) State and local governments shall 
be subject to the audit requirements 
contained in the Single Audit Act 
Amendments of 1996 (31 U.S.C. 7501– 
7507) and revised OMB Circular A–133, 
‘‘Audits of States, Local Governments, 
and Non-Profit Organizations.’’ 

(c) For-profit hospitals not covered 
by the audit provisions of revised OMB 
Circular A–133 shall be subject to the 
audit requirements of the Federal 
awarding agencies. 

[62 FR 45939, 45943, Aug. 29, 1997] 

§ 1210.27 Allowable costs. 
For each kind of recipient, there is a 

set of Federal principles for deter-
mining allowable costs. Allowability of 
costs shall be determined in accord-
ance with the cost principles applicable 
to the entity incurring the costs. Thus, 
allowability of costs incurred by State, 
local or federally-recognized Indian 
tribal governments is determined in 
accordance with the provisions of OMB 
Circular A–87, ‘‘Cost Principles for 
State and Local Governments.’’ The al-
lowability of costs incurred by non- 
profit organizations is determined in 
accordance with the provisions of OMB 
Circular A–122, ‘‘Cost Principles for 
Non-Profit Organizations.’’ The allow-
ability of costs incurred by institutions 
of higher education is determined in 
accordance with the provisions of OMB 
Circular A–21, ‘‘Cost Principles for 
Educational Institutions.’’ The allow-
ability of costs incurred by hospitals is 
determined in accordance with the pro-
visions of Appendix E of 45 CFR Part 
74, ‘‘Principles for Determining Costs 
Applicable to Research and Develop-
ment Under Grants and Contracts with 
Hospitals.’’ The allowability of costs 
incurred those non-profit organizations 
listed in Attachment C to Circular A– 
122 is determined in accordance with 
the provisions of the Federal Acquisi-
tion Regulation (FAR) at 48 CFR Part 
31. 

§ 1210.28 Period of availability of 
funds. 

Where a funding period is specified, a 
recipient may charge to the grant only 
allowable costs resulting from obliga-

tions incurred during the funding pe-
riod and any pre-award costs author-
ized by the NHPRC. 

PROPERTY STANDARDS 

§ 1210.30 Purpose of property stand-
ards. 

Sections 1210.31 through 1210.37 set 
forth uniform standards governing 
management and disposition of prop-
erty furnished by the Federal Govern-
ment whose cost was charged to a 
project supported by an NHPRC award. 
The NHPRC requires recipients to ob-
serve these standards under awards and 
shall not impose additional require-
ments, unless specifically required by 
Federal statute. The recipient may use 
its own property management stand-
ards and procedures provided it ob-
serves the provisions of §§ 1210.31 
through 1210.37. 

§ 1210.31 Insurance coverage. 
Recipients shall, at a minimum, pro-

vide the equivalent insurance coverage 
for real property and equipment ac-
quired with NHPRC funds as provided 
to property owned by the recipient. 
Federally-owned property need not be 
insured unless required by the terms 
and conditions of the award. 

§ 1210.32 Real property. 
The NHPRC shall prescribe require-

ments for recipients concerning the use 
and disposition of real property ac-
quired in whole or in part under 
awards. Unless otherwise provided by 
statute, such requirements, at a min-
imum, shall contain the following. 

(a) Title to real property shall vest in 
the recipient subject to the condition 
that the recipient shall use the real 
property for the authorized purpose of 
the project as long as it is needed and 
shall not encumber the property with-
out approval of the NHPRC. 

(b) The recipient shall obtain written 
approval by the NHPRC for the use of 
real property in other federally-spon-
sored projects when the recipient de-
termines that the property is no longer 
needed for the purpose of the original 
project. Use in other projects shall be 
limited to those under federally-spon-
sored projects (i.e., awards) or pro-
grams that have purposes consistent 
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with those authorized for support by 
the NHPRC. 

(c) When the real property is no 
longer needed as provided in para-
graphs (a) and (b) of this section, the 
recipient shall request disposition in-
structions from the NHPRC or its suc-
cessor Federal awarding agency. The 
NHPRC shall observe one or more of 
the following disposition instructions. 

(1) The recipient may be permitted to 
retain title without further obligation 
to the Federal Government after it 
compensates the Federal Government 
for that percentage of the current fair 
market value of the property attrib-
utable to the Federal participation in 
the project. 

(2) The recipient may be directed to 
sell the property under guidelines pro-
vided by the NHPRC and pay the Fed-
eral Government for that percentage of 
the current fair market value of the 
property attributable to the Federal 
participation in the project (after de-
ducting actual and reasonable selling 
and fix-up expenses, if any, from the 
sales proceeds). When the recipient is 
authorized or required to sell the prop-
erty, proper sales procedures shall be 
established that provide for competi-
tion to the extent practicable and re-
sult in the highest possible return. 

(3) The recipient may be directed to 
transfer title to the property to the 
Federal Government or to an eligible 
third party provided that, in such 
cases, the recipient shall be entitled to 
compensation for its attributable per-
centage of the current fair market 
value of the property. 

§ 1210.33 Federally-owned and exempt 
property. 

(a) Federally-owned property. 
(1) Title to federally-owned property 

remains vested in the Federal Govern-
ment. Recipients shall submit annually 
an inventory listing of federally-owned 
property in their custody to the 
NHPRC. Upon completion of the award 
or when the property is no longer need-
ed, the recipient shall report the prop-
erty to the NHPRC for further Federal 
agency utilization. 

(2) If the NHPRC has no further need 
for the property, it shall be declared 
excess and reported to the General 
Services Administration. Appropriate 

instructions shall be issued to the re-
cipient by the NHPRC. 

(b) Exempt property. When statutory 
authority exists, the NHPRC has the 
option to vest title to property ac-
quired with Federal funds in the recipi-
ent without further obligation to the 
Federal Government and under condi-
tions the NHPRC considers appro-
priate. Such property is ‘‘exempt prop-
erty.’’ Should the NHPRC not establish 
conditions, title to exempt property 
upon acquisition shall vest in the re-
cipient without further obligation to 
the Federal Government. 

§ 1210.34 Equipment. 
(a) Title to equipment acquired by a 

recipient with NHPRC funds shall vest 
in the recipient, subject to conditions 
of this section. 

(b) The recipient shall not use equip-
ment acquired with NHPRC funds to 
provide services to non-Federal outside 
organizations for a fee that is less than 
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute, for as long 
as the Federal Government retains an 
interest in the equipment. 

(c) The recipient shall use the equip-
ment in the project or program for 
which it was acquired as long as need-
ed, whether or not the project or pro-
gram continues to be supported by Fed-
eral funds and shall not encumber the 
property without approval of the 
NHPRC. When no longer needed for the 
original project or program, the recipi-
ent shall use the equipment in connec-
tion with its other federally-sponsored 
activities, in the following order of pri-
ority: 

(1) Activities sponsored by the 
NHPRC which funded the original 
project, then 

(2) Activities sponsored by other Fed-
eral awarding agencies. 

(d) During the time that equipment 
is used on the project or program for 
which it was acquired, the recipient 
shall make it available for use on other 
projects or programs if such other use 
will not interfere with the work on the 
project or program for which the equip-
ment was originally acquired. First 
preference for such other use shall be 
given to other projects or programs 
sponsored by the NHPRC that financed 
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the equipment; second preference shall 
be given to projects or programs spon-
sored by other Federal awarding agen-
cies. If the equipment is owned by the 
Federal Government, use on other ac-
tivities not sponsored by the Federal 
Government shall be permissible if au-
thorized by the NHPRC. User charges 
shall be treated as program income. 

(e) When acquiring replacement 
equipment, the recipient may use the 
equipment to be replaced as trade-in or 
sell the equipment and use the pro-
ceeds to offset the costs of the replace-
ment equipment subject to the ap-
proval of the NHPRC. 

(f) The recipient’s property manage-
ment standards for equipment acquired 
with Federal funds and federally-owned 
equipment shall include all of the fol-
lowing. 

(1) Equipment records shall be main-
tained accurately and shall include the 
following information. 

(i) A description of the equipment. 
(ii) Manufacturer’s serial number, 

model number, Federal stock number, 
national stock number, or other identi-
fication number. 

(iii) Source of the equipment, includ-
ing the award number. 

(iv) Whether title vests in the recipi-
ent or the Federal Government. 

(v) Acquisition date (or date re-
ceived, if the equipment was furnished 
by the Federal Government) and cost. 

(vi) Information from which one can 
calculate the percentage of Federal 
participation in the cost of the equip-
ment (not applicable to equipment fur-
nished by the Federal Government). 

(vii) Location and condition of the 
equipment and the date the informa-
tion was reported. 

(viii) Unit acquisition cost. 
(ix) Ultimate disposition data, in-

cluding date of disposal and sales price 
or the method used to determine cur-
rent fair market value where a recipi-
ent compensates the NHPRC for its 
share. 

(2) Equipment owned by the Federal 
Government shall be identified to indi-
cate Federal ownership. 

(3) A physical inventory of equipment 
shall be taken and the results rec-
onciled with the equipment records at 
least once every two years. Any dif-
ferences between quantities deter-

mined by the physical inspection and 
those shown in the accounting records 
shall be investigated to determine the 
causes of the difference. The recipient 
shall, in connection with the inven-
tory, verify the existence, current uti-
lization, and continued need for the 
equipment. 

(4) A control system shall be in effect 
to insure adequate safeguards to pre-
vent loss, damage, or theft of the 
equipment. Any loss, damage, or theft 
of equipment shall be investigated and 
fully documented; if the equipment was 
owned by the Federal Government, the 
recipient shall promptly notify the 
NHPRC. 

(5) Adequate maintenance procedures 
shall be implemented to keep the 
equipment in good condition. 

(6) Where the recipient is authorized 
or required to sell the equipment, prop-
er sales procedures shall be established 
which provide for competition to the 
extent practicable and result in the 
highest possible return. 

(g) When the recipient no longer 
needs the equipment, the equipment 
may be used for other activities in ac-
cordance with the following standards. 
For equipment with a current per unit 
fair market value of $5,000 or more, the 
recipient may retain the equipment for 
other uses provided that compensation 
is made to the NHPRC or its successor. 
The amount of compensation shall be 
computed by applying the percentage 
of Federal participation in the cost of 
the original project or program to the 
current fair market value of the equip-
ment. If the recipient has no need for 
the equipment, the recipient shall re-
quest disposition instructions from the 
NHPRC. The NHPRC shall determine 
whether the equipment can be used to 
meet the NHPRC’s requirements. If no 
requirement exists within the NHPRC, 
the availability of the equipment shall 
be reported to the General Services Ad-
ministration by the NHPRC to deter-
mine whether a requirement for the 
equipment exists in other Federal 
agencies. The NHPRC shall issue in-
structions to the recipient no later 
than 120 calendar days after the recipi-
ent’s request and the following proce-
dures shall govern. 

(1) If so instructed or if disposition 
instructions are not issued within 120 
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calendar days after the recipient’s re-
quest, the recipient shall sell the 
equipment and reimburse the NHPRC 
an amount computed by applying to 
the sales proceeds the percentage of 
Federal participation in the cost of the 
original project or program. However, 
the recipient shall be permitted to de-
duct and retain from the Federal share 
$500 or ten percent of the proceeds, 
whichever is less, for the recipient’s 
selling and handling expenses. 

(2) If the recipient is instructed to 
ship the equipment elsewhere, the re-
cipient shall be reimbursed by the Fed-
eral Government by an amount which 
is computed by applying the percent-
age of the recipient’s participation in 
the cost of the original project or pro-
gram to the current fair market value 
of the equipment, plus any reasonable 
shipping or interim storage costs in-
curred. 

(3) If the recipient is instructed to 
otherwise dispose of the equipment, the 
recipient shall be reimbursed by the 
NHPRC for such costs incurred in its 
disposition. 

(4) The NHPRC reserves the right to 
transfer the title to the Federal Gov-
ernment or to a third party named by 
the Federal Government when such 
third party is otherwise eligible under 
existing statutes. Such transfer shall 
be subject to the following standards. 

(i) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in 
writing. 

(ii) The NHPRC shall issue disposi-
tion instructions within 120 calendar 
days after receipt of a final inventory. 
The final inventory shall list all equip-
ment acquired with grant funds and 
federally-owned equipment. If the 
NHPRC fails to issue disposition in-
structions within the 120 calendar day 
period, the recipient shall apply the 
standards of this section, as appro-
priate. 

(iii) When the NHPRC exercises its 
right to take title, the equipment shall 
be subject to the provisions for feder-
ally-owned equipment. 

§ 1210.35 Supplies and other expend-
able property. 

(a) Title to supplies and other ex-
pendable property shall vest in the re-

cipient upon acquisition. If there is a 
residual inventory of unused supplies 
exceeding $5,000 in total aggregate 
value upon termination or completion 
of the project or program and the sup-
plies are not needed for any other fed-
erally-sponsored project or program, 
the recipient shall retain the supplies 
for use on non-Federal sponsored ac-
tivities or sell them, but shall, in ei-
ther case, compensate the NHPRC for 
its share. The amount of compensation 
shall be computed in the same manner 
as for equipment. 

(b) The recipient shall not use sup-
plies acquired with NHPRC funds to 
provide services to non-Federal outside 
organizations for a fee that is less than 
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute as long as 
the Federal Government retains an in-
terest in the supplies. 

§ 1210.36 Intangible property. 
(a) The recipient may copyright any 

work that is subject to copyright and 
was developed, or for which ownership 
was purchased, under an award. The 
NHPRC reserves a royalty-free, non-
exclusive and irrevocable right to re-
produce, publish, or otherwise use the 
work for Federal purposes, and to au-
thorize others to do so. 

(b) Recipients are subject to applica-
ble regulations governing patents and 
inventions, including government-wide 
regulations issued by the Department 
of Commerce at 37 CFR Part 401, 
‘‘Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants, 
Contracts and Cooperative Agree-
ments.’’ 

(c) The Federal Government has the 
right to: 

(1) Obtain, reproduce, publish or oth-
erwise use the data first produced 
under an award; and 

(2) Authorize others to receive, repro-
duce, publish, or otherwise use such 
data for Federal purposes. 

(d) (1) In addition, in response to a 
Freedom of Information Act (FOIA) re-
quest for research data relating to pub-
lished research findings produced under 
an award that were used by the Federal 
Government in developing an agency 
action that has the force and effect of 
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law, the NHPRC shall request, and the 
recipient shall provide, within a rea-
sonable time, the research data so that 
they can be made available to the pub-
lic through the procedures established 
under the FOIA. If the NHPRC obtains 
the research data solely in response to 
a FOIA request, the agency may charge 
the requester a reasonable fee equaling 
the full incremental cost of obtaining 
the research data. This fee should re-
flect costs incurred by the agency, the 
recipient, and applicable subrecipients. 
This fee is in addition to any fees the 
agency may assess under the FOIA (5 
U.S.C. 552(a)(4)(A)). 

(2) The following definitions apply 
for purposes of this paragraph (d): 

(i) Research data is defined as the re-
corded factual material commonly ac-
cepted in the scientific community as 
necessary to validate research findings, 
but not any of the following: prelimi-
nary analyses, drafts of scientific pa-
pers, plans for future research, peer re-
views, or communications with col-
leagues. This ‘‘recorded’’ material ex-
cludes physical objects (e.g., laboratory 
samples). Research data also do not in-
clude: 

(A) Trade secrets, commercial infor-
mation, materials necessary to be held 
confidential by a researcher until they 
are published, or similar information 
which is protected under law; and 

(B) Personnel and medical informa-
tion and similar information the dis-
closure of which would constitute a 
clearly unwarranted invasion of per-
sonal privacy, such as information that 
could be used to identify a particular 
person in a research study. 

(ii) Published is defined as either 
when: 

(A) Research findings are published 
in a peer-reviewed scientific or tech-
nical journal; or 

(B) A Federal agency publicly and of-
ficially cites the research findings in 
support of an agency action that has 
the force and effect of law. 

(iii) Used by the Federal Government in 
developing an agency action that has the 
force and effect of law is defined as when 
an agency publicly and officially cites 
the research findings in support of an 
agency action that has the force and 
effect of law. 

(e) Title to intangible property and 
debt instruments acquired under an 
award or subaward vests upon acquisi-
tion in the recipient. The recipient 
shall use that property for the origi-
nally-authorized purpose, and the re-
cipient shall not encumber the prop-
erty without approval of the NHPRC. 
When no longer needed for the origi-
nally authorized purpose, disposition of 
the intangible property shall occur in 
accordance with the provisions of 
§ 1210.34(g). 

[60 FR 53515, Oct. 16, 1995, as amended at 65 
FR 14407, 14417, Mar. 16, 2000] 

§ 1210.37 Property trust relationship. 
Real property, equipment, intangible 

property and debt instruments that are 
acquired or improved with NHPRC 
funds shall be held in trust by the re-
cipient as trustee for the beneficiaries 
of the project or program under which 
the property was acquired or improved. 
The NHPRC may require recipients to 
record liens or other appropriate no-
tices of record to indicate that per-
sonal or real property has been ac-
quired or improved with Federal funds 
and that use and disposition conditions 
apply to the property. 

PROCUREMENT STANDARDS 

§ 1210.40 Purpose of procurement 
standards. 

Sections 1210.41 through 1210.48 set 
forth standards for use by recipients in 
establishing procedures for the pro-
curement of supplies and other expend-
able property, equipment, real property 
and other services with NHPRC funds. 
These standards are furnished to en-
sure that such materials and services 
are obtained in an effective manner 
and in compliance with the provisions 
of applicable Federal statutes and ex-
ecutive orders. No additional procure-
ment standards or requirements shall 
be imposed by the NHPRC upon recipi-
ents, unless specifically required by 
Federal statute or executive order or 
approved by OMB. 

§ 1210.41 Recipient responsibilities. 
The standards contained in this sec-

tion do not relieve the recipient of the 
contractual responsibilities arising 
under its contract(s). The recipient is 
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the responsible authority, without re-
course to the NHPRC, regarding the 
settlement and satisfaction of all con-
tractual and administrative issues aris-
ing out of procurements entered into in 
support of an award or other agree-
ment. This includes disputes, claims, 
protests of award, source evaluation or 
other matters of a contractual nature. 
Matters concerning violation of statute 
are to be referred to such Federal, 
State or local authority as may have 
proper jurisdiction. 

§ 1210.42 Codes of conduct. 
The recipient shall maintain written 

standards of conduct governing the 
performance of its employees engaged 
in the award and administration of 
contracts. No employee, officer, or 
agent shall participate in the selection, 
award, or administration of a contract 
supported by Federal funds if a real or 
apparent conflict of interest would be 
involved. Such a conflict would arise 
when the employee, officer, or agent, 
any member of his or her immediate 
family, his or her partner, or an orga-
nization which employs or is about to 
employ any of the parties indicated 
herein, has a financial or other interest 
in the firm selected for an award. The 
officers, employees, and agents of the 
recipient shall neither solicit nor ac-
cept gratuities, favors, or anything of 
monetary value from contractors, or 
parties to subagreements. However, re-
cipients may set standards for situa-
tions in which the financial interest is 
not substantial or the gift is an unso-
licited item of nominal value. The 
standards of conduct shall provide for 
disciplinary actions to be applied for 
violations of such standards by offi-
cers, employees, or agents of the re-
cipient. 

§ 1210.43 Competition. 
All procurement transactions shall 

be conducted in a manner to provide, 
to the maximum extent practical, open 
and free competition. The recipient 
shall be alert to organizational con-
flicts of interest as well as noncompeti-
tive practices among contractors that 
may restrict or eliminate competition 
or otherwise restrain trade. In order to 
ensure objective contractor perform-
ance and eliminate unfair competitive 

advantage, contractors that develop or 
draft specifications, requirements, 
statements of work, invitations for 
bids and/or requests for proposals shall 
be excluded from competing for such 
procurements. Awards shall be made to 
the bidder or offeror whose bid or offer 
is responsive to the solicitation and is 
most advantageous to the recipient, 
price, quality and other factors consid-
ered. Solicitations shall clearly set 
forth all requirements that the bidder 
or offeror shall fulfill in order for the 
bid or offer to be evaluated by the re-
cipient. Any and all bids or offers may 
be rejected when it is in the recipient’s 
interest to do so. 

§ 1210.44 Procurement procedures. 

(a) All recipients shall establish writ-
ten procurement procedures. These 
procedures shall provide for, at a min-
imum, that paragraphs (a) (1), (2) and 
(3) of this section apply. 

(1) Recipients avoid purchasing un-
necessary items. 

(2) Where appropriate, an analysis is 
made of lease and purchase alter-
natives to determine which would be 
the most economical and practical pro-
curement for the Federal Government. 

(3) Solicitations for goods and serv-
ices provide for all of the following. 

(i) A clear and accurate description 
of the technical requirements for the 
material, product or service to be pro-
cured. In competitive procurements, 
such a description shall not contain 
features which unduly restrict com-
petition. 

(ii) Requirements which the bidder/ 
offeror must fulfill and all other fac-
tors to be used in evaluating bids or 
proposals. 

(iii) A description, whenever prac-
ticable, of technical requirements in 
terms of functions to be performed or 
performance required, including the 
range of acceptable characteristics or 
minimum acceptable standards. 

(iv) The specific features of ‘‘brand 
name or equal’’ descriptions that bid-
ders are required to meet when such 
items are included in the solicitation. 

(v) The acceptance, to the extent 
practicable and economically feasible, 
of products and services dimensioned in 
the metric system of measurement. 
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(vi) Preference, to the extent prac-
ticable and economically feasible, for 
products and services that conserve 
natural resources and protect the envi-
ronment and are energy efficient. 

(b) Positive efforts shall be made by 
recipients to utilize small businesses, 
minority-owned firms, and women’s 
business enterprises, whenever pos-
sible. Recipients of Federal awards 
shall take all of the following steps to 
further this goal. 

(1) Ensure that small businesses, mi-
nority-owned firms, and women’s busi-
ness enterprises are used to the fullest 
extent practicable. 

(2) Make information on forthcoming 
opportunities available and arrange 
time frames for purchases and con-
tracts to encourage and facilitate par-
ticipation by small businesses, minor-
ity-owned firms, and women’s business 
enterprises. 

(3) Consider in the contract process 
whether firms competing for larger 
contracts intend to subcontract with 
small businesses, minority-owned 
firms, and women’s business enter-
prises. 

(4) Encourage contracting with con-
sortiums of small businesses, minority- 
owned firms and women’s business en-
terprises when a contract is too large 
for one of these firms to handle individ-
ually. 

(5) Use the services and assistance, as 
appropriate, of such organizations as 
the Small Business Administration and 
the Department of Commerce’s Minor-
ity Business Development Agency in 
the solicitation and utilization of 
small businesses, minority-owned firms 
and women’s business enterprises. 

(c) The type of procuring instruments 
used (e.g., fixed price contracts, cost 
reimbursable contracts, purchase or-
ders, and incentive contracts) shall be 
determined by the recipient but shall 
be appropriate for the particular pro-
curement and for promoting the best 
interest of the program or project in-
volved. The ‘‘cost-plus-a-percentage-of- 
cost’’ or ‘‘percentage of construction 
cost’’ methods of contracting shall not 
be used. 

(d) Contracts shall be made only with 
responsible contractors who possess 
the potential ability to perform suc-
cessfully under the terms and condi-

tions of the proposed procurement. 
Consideration shall be given to such 
matters as contractor integrity, record 
of past performance, financial and 
technical resources or accessibility to 
other necessary resources. In certain 
circumstances, contracts with certain 
parties are restricted by NARA imple-
mentation of E.O.s 12549 and 12689, 
‘‘Debarment and Suspension’’ (36 CFR 
Part 1209). 

(e) Recipients shall, on request, make 
available for the NHPRC, pre-award re-
view and procurement documents, such 
as request for proposals or invitations 
for bids, independent cost estimates, 
etc., when any of the following condi-
tions apply. 

(1) A recipient’s procurement proce-
dures or operation fails to comply with 
the procurement standards in the 
NHPRC’s implementation of this part. 

(2) The procurement is expected to 
exceed the small purchase threshold 
fixed at 41 U.S.C. 403 (11) (currently 
$25,000) and is to be awarded without 
competition or only one bid or offer is 
received in response to a solicitation. 

(3) The procurement, which is ex-
pected to exceed the small purchase 
threshold, specifies a ‘‘brand name’’ 
product. 

(4) The proposed award over the 
small purchase threshold is to be 
awarded to other than the apparent 
low bidder under a sealed bid procure-
ment. 

(5) A proposed contract modification 
changes the scope of a contract or in-
creases the contract amount by more 
than the amount of the small purchase 
threshold. 

§ 1210.45 Cost and price analysis. 

Some form of cost or price analysis 
shall be made and documented in the 
procurement files in connection with 
every procurement action. Price anal-
ysis may be accomplished in various 
ways, including the comparison of 
price quotations submitted, market 
prices and similar indicia, together 
with discounts. Cost analysis is the re-
view and evaluation of each element of 
cost to determine reasonableness, 
allocability and allowability. 
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§ 1210.46 Procurement records. 
Procurement records and files for 

purchases in excess of the small pur-
chase threshold shall include the fol-
lowing at a minimum: 

(a) Basis for contractor selection, 
(b) Justification for lack of competi-

tion when competitive bids or offers 
are not obtained, and 

(c) Basis for award cost or price. 

§ 1210.47 Contract administration. 
A system for contract administration 

shall be maintained to ensure con-
tractor conformance with the terms, 
conditions and specifications of the 
contract and to ensure adequate and 
timely follow up of all purchases. Re-
cipients shall evaluate contractor per-
formance and document, as appro-
priate, whether contractors have met 
the terms, conditions and specifica-
tions of the contract. 

§ 1210.48 Contract provisions. 
The recipient shall include, in addi-

tion to provisions to define a sound and 
complete agreement, the following pro-
visions in all contracts. The following 
provisions shall also be applied to sub-
contracts. 

(a) Contracts in excess of the small 
purchase threshold shall contain con-
tractual provisions or conditions that 
allow for administrative, contractual, 
or legal remedies in instances in which 
a contractor violates or breaches the 
contract terms, and provide for such 
remedial actions as may be appro-
priate. 

(b) All contracts in excess of the 
small purchase threshold shall contain 
suitable provisions for termination by 
the recipient, including the manner by 
which termination shall be effected 
and the basis for settlement. In addi-
tion, such contracts shall describe con-
ditions under which the contract may 
be terminated for default as well as 
conditions where the contract may be 
terminated because of circumstances 
beyond the control of the contractor. 

(c) All negotiated contracts (except 
those for less than the small purchase 
threshold) awarded by recipients shall 
include a provision to the effect that 
the recipient, the NHPRC, the Comp-
troller General of the United States, or 
any of their duly authorized represent-

atives, shall have access to any books, 
documents, papers and records of the 
contractor which are directly pertinent 
to a specific program for the purpose of 
making audits, examinations, excerpts 
and transcriptions. 

(d) All contracts, including small 
purchases, awarded by recipients and 
their contractors shall contain the pro-
curement provisions of Appendix A to 
this Part, as applicable. 

REPORTS AND RECORDS 

§ 1210.50 Purpose of reports and 
records. 

Sections 1210.51 through 1210.53 set 
forth the procedures for monitoring 
and reporting on the recipient’s finan-
cial and program performance and the 
necessary standard reporting forms. 
They also set forth record retention re-
quirements. 

§ 1210.51 Monitoring and reporting 
program performance. 

(a) Recipients are responsible for 
managing and monitoring each project, 
program, subaward, function or activ-
ity supported by the award. Recipients 
shall monitor subawards to ensure sub-
recipients have met the audit require-
ments as delineated in § 1210.26. 

(b) Except as provided in paragraph 
(f) of this section, interim performance 
reports shall be submitted every six 
months and shall be due 30 days after 
the reporting period; final reports shall 
be due 90 calendar days after the end of 
the grant period. 

(c) If inappropriate, a final perform-
ance report shall not be required after 
completion of the project. 

(d) When required, performance re-
ports shall generally contain, for each 
award, brief information on each of the 
following. 

(1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the 
findings of the investigator, or both. 
Whenever appropriate and the output 
of programs or projects can be readily 
quantified, such quantitative data 
should be related to cost data for com-
putation of unit costs. 

(2) Reasons why established goals 
were not met, if appropriate. 
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(3) Other pertinent information in-
cluding, when appropriate, analysis 
and explanation of cost overruns or 
high unit costs. 

(e) Recipients shall not be required to 
submit more than the original and two 
copies of performance reports. 

(f) Recipients shall immediately no-
tify the NHPRC of developments that 
have a significant impact on the 
award-supported activities. Also, noti-
fication shall be given in the case of 
problems, delays, or adverse conditions 
which materially impair the ability to 
meet the objectives of the award. This 
notification shall include a statement 
of the action taken or contemplated, 
and any assistance needed to resolve 
the situation. 

(g) The NHPRC may make site visits, 
as needed. 

(h) The NHPRC shall comply with 
clearance requirements of 5 CFR Part 
1320 when requesting performance data 
from recipients. 

§ 1210.52 Financial reporting. 
(a) The following forms or such other 

forms as may be approved by OMB are 
authorized for obtaining financial in-
formation from recipients. 

(1) SF–269 or SF–269A, Financial Sta-
tus Report. 

(i) The NHPRC requires recipients to 
use the SF–269 or SF–269A to report the 
status of funds for all nonconstruction 
projects or programs. The NHPRC may, 
however, have the option of not requir-
ing the SF–269 or SF–269A when the 
SF–270, Request for Advance or Reim-
bursement, or SF–272, Report of Fed-
eral Cash Transactions, is determined 
to provide adequate information to 
meet its needs, except that a final SF– 
269 or SF–269A shall be required at the 
completion of the project when the SF– 
270 is used only for advances. 

(ii) The report may be on a cash or 
accrual basis. 

(iii) The NHPRC shall determine the 
frequency of the Financial Status Re-
port for each project or program, con-
sidering the size and complexity of the 
particular project or program. How-
ever, the report shall not be required 
more frequently than quarterly or less 
frequently than annually. A final re-
port shall be required at the comple-
tion of the agreement. 

(iv) The NHPRC shall require recipi-
ents to submit the SF–269 or SF–269A 
(an original and no more than two cop-
ies) no later than 30 days after the end 
of each specified reporting period for 
quarterly and semi-annual reports, and 
90 calendar days for annual and final 
reports. Extensions of reporting due 
dates may be approved by NHPRC upon 
request of the recipient. 

(2) SF–272, Report of Federal Cash 
Transactions. 

(i) When funds are advanced to re-
cipients the NHPRC shall require each 
recipient to submit the SF–272 and, 
when necessary, its continuation sheet, 
SF–272a. The NHPRC shall use this re-
port to monitor cash advanced to re-
cipients and to obtain disbursement in-
formation for each agreement with the 
recipients. 

(ii) The NHPRC may require fore-
casts of Federal cash requirements in 
the ‘‘Remarks’’ section of the report. 

(iii) When practical and deemed nec-
essary, the NHPRC may require recipi-
ents to report in the ‘‘Remarks’’ sec-
tion the amount of cash advances re-
ceived in excess of three days. Recipi-
ents shall provide short narrative ex-
planations of actions taken to reduce 
the excess balances. 

(iv) Recipients shall be required to 
submit not more than the original and 
two copies of the SF–272 15 calendar 
days following the end of each quarter. 
The NHPRC may require a monthly re-
port from those recipients receiving 
advances totaling $1 million or more 
per year. 

(v) The NHPRC may waive the re-
quirement for submission of the SF–272 
for any one of the following reasons: 

(A) When monthly advances do not 
exceed $25,000 per recipient, provided 
that such advances are monitored 
through other forms contained in this 
section; 

(B) If, in the NHPRC’s opinion, the 
recipient’s accounting controls are 
adequate to minimize excessive Fed-
eral advances; or, 

(C) When the electronic payment 
mechanisms provide adequate data. 

(b) When the NHPRC needs addi-
tional information or more frequent re-
ports, the following shall be observed. 
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(1) When additional information is 
needed to comply with legislative re-
quirements, the NHPRC shall issue in-
structions to require recipients to sub-
mit such information under the ‘‘Re-
marks’’ section of the reports. 

(2) When the NHPRC determines that 
a recipient’s accounting system does 
not meet the standards in § 1210.21, ad-
ditional pertinent information to fur-
ther monitor awards may be obtained 
upon written notice to the recipient 
until such time as the system is 
brought up to standard. The NHPRC, in 
obtaining this information, shall com-
ply with report clearance requirements 
of 5 CFR Part 1320. 

(3) The NHPRC is encouraged to 
shade out any line item on any report 
if not necessary. 

(4) The NHPRC may accept the iden-
tical information from the recipients 
in machine readable format or com-
puter printouts or electronic outputs 
in lieu of prescribed formats. 

(5) The NHPRC may provide com-
puter or electronic outputs to recipi-
ents when such expedites or contrib-
utes to the accuracy of reporting. 

§ 1210.53 Retention and access re-
quirements for records. 

(a) This section sets forth require-
ments for record retention and access 
to records for awards to recipients. The 
NHPRC will not impose any other 
record retention or access require-
ments upon recipients. 

(b) Financial records, supporting doc-
uments, statistical records, and all 
other records pertinent to an award 
shall be retained for a period of three 
years from the date of submission of 
the final expenditure report or, for 
awards that are renewed quarterly or 
annually, from the date of the submis-
sion of the quarterly or annual finan-
cial report, as authorized by the 
NHPRC. The only exceptions are the 
following. 

(1) If any litigation, claim, or audit is 
started before the expiration of the 3- 
year period, the records shall be re-
tained until all litigation, claims or 
audit findings involving the records 
have been resolved and final action 
taken. 

(2) Records for real property and 
equipment acquired with NHPRC funds 

shall be retained for 3 years after final 
disposition. 

(3) When records are transferred to or 
maintained by the NHPRC, the 3-year 
retention requirement is not applicable 
to the recipient. 

(4) Indirect cost rate proposals, cost 
allocations plans, etc. as specified in 
paragraph (g) of this section. 

(c) Copies of original records may be 
substituted for the original records if 
authorized by the NHPRC. 

(d) The NHPRC shall request transfer 
of certain records to its custody from 
recipients when it determines that the 
records possess long term retention 
value. However, in order to avoid dupli-
cate recordkeeping, the NHPRC may 
make arrangements for recipients to 
retain any records that are continu-
ously needed for joint use. 

(e) The NHPRC, the Inspector Gen-
eral, Comptroller General of the United 
States, or any of their duly authorized 
representatives, have the right of time-
ly and unrestricted access to any 
books, documents, papers, or other 
records of recipients that are pertinent 
to the awards, in order to make audits, 
examinations, excerpts, transcripts and 
copies of such documents. This right 
also includes timely and reasonable ac-
cess to a recipient’s personnel for the 
purpose of interview and discussion re-
lated to such documents. The rights of 
access in this paragraph are not lim-
ited to the required retention period, 
but shall last as long as records are re-
tained. 

(f) Unless required by statute, the 
NHPRC will place no restrictions on re-
cipients that limit public access to the 
records of recipients that are pertinent 
to an award, except when the NHPRC 
can demonstrate that such records 
shall be kept confidential and would 
have been exempted from disclosure 
pursuant to the Freedom of Informa-
tion Act (5 U.S.C. 552) if the records 
had belonged to the NHPRC. 

(g) Indirect cost rate proposals, cost 
allocations plans, etc. Paragraphs (g)(1) 
and (g)(2) of this section apply to the 
following types of documents, and their 
supporting records: indirect cost rate 
computations or proposals, cost alloca-
tion plans, and any similar accounting 
computations of the rate at which a 
particular group of costs is chargeable 
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(such as computer usage chargeback 
rates or composite fringe benefit 
rates). 

(1) If submitted for negotiation. If 
the recipient submits to the cognizant 
Federal agency or the subrecipient sub-
mits to the recipient the proposal, 
plan, or other computation to form the 
basis for negotiation of the rate, then 
the 3-year retention period for its sup-
porting records starts on the date of 
such submission. 

(2) If not submitted for negotiation. 
If the recipient is not required to sub-
mit to the NHPRC or the subrecipient 
is not required to submit to the recipi-
ent the proposal, plan, or other com-
putation for negotiation purposes, then 
the 3-year retention period for the pro-
posal, plan, or other computation and 
its supporting records starts at the end 
of the fiscal year (or other accounting 
period) covered by the proposal, plan, 
or other computation. 

TERMINATION AND ENFORCEMENT 

§ 1210.60 Purpose of termination and 
enforcement. 

Sections 1210.61 and 1210.62 set forth 
uniform suspension, termination and 
enforcement procedures. 

§ 1210.61 Termination. 

(a) Awards may be terminated in 
whole or in part only if paragraphs (1), 
(2) or (3) of this section apply. 

(1) By the NHPRC, if a recipient ma-
terially fails to comply with the terms 
and conditions of an award. 

(2) By the NHPRC with the consent of 
the recipient, in which case the two 
parties shall agree upon the termi-
nation conditions, including the effec-
tive date and, in the case of partial ter-
mination, the portion to be termi-
nated. 

(3) By the recipient upon sending to 
the NHPRC written notification set-
ting forth the reasons for such termi-
nation, the effective date, and, in the 
case of partial termination, the portion 
to be terminated. However, if the 
NHPRC determines in the case of par-
tial termination that the reduced or 
modified portion of the grant will not 
accomplish the purposes for which the 
grant was made, it may terminate the 

grant in its entirety under either para-
graphs (a)(1) or (2) of this section. 

(b) If costs are allowed under an 
award, the responsibilities of the re-
cipient referred to in § 1210.71(a), in-
cluding those for property management 
as applicable, shall be considered in the 
termination of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate. 

§ 1210.62 Enforcement. 
(a) Remedies for noncompliance. If a 

recipient materially fails to comply 
with the terms and conditions of an 
award, whether stated in a Federal 
statute, regulation, assurance, applica-
tion, or notice of award, the NHPRC 
may, in addition to imposing any of 
the special conditions outlined in 
§ 1210.14, take one or more of the fol-
lowing actions, as appropriate in the 
circumstances. 

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe 
enforcement action by the NHPRC. 

(2) Disallow (that is, deny both use of 
funds and any applicable matching 
credit for) all or part of the cost of the 
activity or action not in compliance. 

(3) Wholly or partly suspend or ter-
minate the current award. 

(4) Withhold further awards for the 
project or program. 

(5) Take other remedies that may be 
legally available. 

(b) Hearings and appeals. In taking 
an enforcement action, the NHPRC 
shall provide the recipient an oppor-
tunity for hearing, appeal, or other ad-
ministrative proceeding to which the 
recipient is entitled under any statute 
or regulation applicable to the action 
involved. 

(c) Effects of suspension and termi-
nation. Costs of a recipient resulting 
from obligations incurred by the re-
cipient during a suspension or after 
termination of an award are not allow-
able unless the NHPRC expressly au-
thorizes them in the notice of suspen-
sion or termination or subsequently. 
Other recipient costs during suspension 
or after termination which are nec-
essary and not reasonably avoidable 
are allowable if paragraphs (c)(1) and 
(2) of this section apply. 
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(1) The costs result from obligations 
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable. 

(2) The costs would be allowable if 
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination 
takes effect. 

(d) Relationship to debarment and 
suspension. The enforcement remedies 
identified in this section, including 
suspension and termination, do not 
preclude a recipient from being subject 
to debarment and suspension under 
E.O.s 12549 and 12689 and NARA imple-
menting regulations (see § 1210.13). 

Subpart D—After-the-Award 
Requirements 

§ 1210.70 Purpose. 
Sections 1210.71 through 1210.73 con-

tain closeout procedures and other pro-
cedures for subsequent disallowances 
and adjustments. 

§ 1210.71 Closeout procedures. 
(a) Recipients shall submit, within 90 

calendar days after the date of comple-
tion of the award, all financial, per-
formance, and other reports as required 
by the terms and conditions of the 
award. The NHPRC may approve exten-
sions when requested by the recipient. 

(b) Unless the NHPRC authorizes an 
extension, a recipient shall liquidate 
all obligations incurred under the 
award not later than 90 calendar days 
after the funding period or the date of 
completion as specified in the terms 
and conditions of the award or in agen-
cy implementing instructions. 

(c) The NHPRC shall make prompt 
payments to a recipient for allowable 
reimbursable costs under the award 
being closed out. 

(d) The recipient shall promptly re-
fund any balances of unobligated cash 
that the NHPRC has advanced or paid 
and that is not authorized to be re-
tained by the recipient for use in other 
projects. OMB Circular A–129 governs 
unreturned amounts that become de-
linquent debts. 

(e) When authorized by the terms and 
conditions of the award, the NHPRC 

shall make a settlement for any up-
ward or downward adjustments to the 
Federal share of costs after closeout re-
ports are received. 

(f) The recipient shall account for 
any real and personal property ac-
quired with Federal funds or received 
from the Federal Government in ac-
cordance with §§ 1210.31 through 1210.37. 

(g) In the event a final audit has not 
been performed prior to the closeout of 
an award, the NHPRC shall retain the 
right to recover an appropriate amount 
after fully considering the rec-
ommendations on disallowed costs re-
sulting from the final audit. 

§ 1210.72 Subsequent adjustments and 
continuing responsibilities. 

(a) The closeout of an award does not 
affect any of the following. 

(1) The right of the NHPRC to dis-
allow costs and recover funds on the 
basis of a later audit or other review. 

(2) The obligation of the recipient to 
return any funds due as a result of 
later refunds, corrections, or other 
transactions. 

(3) Audit requirements in § 1210.26. 
(4) Property management require-

ments in §§ 1210.31 through 1210.37. 
(5) Records retention as required in 

§ 1210.53. 
(b) After closeout of an award, a rela-

tionship created under an award may 
be modified or ended in whole or in 
part with the consent of the NHPRC 
and the recipient, provided the respon-
sibilities of the recipient referred to in 
§ 1210.73(a), including those for property 
management as applicable, are consid-
ered and provisions made for con-
tinuing responsibilities of the recipi-
ent, as appropriate. 

§ 1210.73 Collection of amounts due. 

(a) Any funds paid to a recipient in 
excess of the amount to which the re-
cipient is finally determined to be enti-
tled under the terms and conditions of 
the award constitute a debt to the Fed-
eral Government. If not paid within a 
reasonable period after the demand for 
payment, the NHPRC may reduce the 
debt by: 

(1) Making an administrative offset 
against other requests for reimburse-
ments; 
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(2) Withholding advance payments 
otherwise due to the recipient; or 

(3) Taking other action permitted by 
statute. 

(b) Except as otherwise provided by 
law, the NHPRC shall charge interest 
on an overdue debt in accordance with 
4 CFR Chapter II, ‘‘Federal Claims Col-
lection Standards.’’ 

APPENDIX A TO PART 1210—CONTRACT 
PROVISIONS 

All contracts, awarded by a recipient in-
cluding small purchases, shall contain the 
following provisions as applicable: 

1. Equal Employment Opportunity—All 
contracts shall contain a provision requiring 
compliance with E.O. 11246, ‘‘Equal Employ-
ment Opportunity,’’ as amended by E.O. 
11375, ‘‘Amending Executive Order 11246 Re-
lating to Equal Employment Opportunity,’’ 
and as supplemented by regulations at 41 
CFR part 60, ‘‘Office of Federal Contract 
Compliance Programs, Equal Employment 
Opportunity, Department of Labor.’’ 

2. Copeland ‘‘Anti-Kickback’’ Act (18 
U.S.C. 874 and 40 U.S.C. 276c)—All contracts 
and subgrants in excess of $2,000 for con-
struction or repair awarded by recipients and 
subrecipients shall include a provision for 
compliance with the Copeland ‘‘Anti-Kick-
back’’ Act (18 U.S.C. 874), as supplemented by 
Department of Labor regulations (29 CFR 
part 3, ‘‘Contractors and Subcontractors on 
Public Building or Public Work Financed in 
Whole or in Part by Loans or Grants from 
the United States’’). The Act provides that 
each contractor or subrecipient shall be pro-
hibited from inducing, by any means, any 
person employed in the construction, com-
pletion, or repair of public work, to give up 
any part of the compensation to which he is 
otherwise entitled. The recipient shall report 
all suspected or reported violations to the 
Federal awarding agency. 

3. Davis-Bacon Act, as amended (40 U.S.C. 
276a to a–7)—When required by Federal pro-
gram legislation, all construction contracts 
awarded by the recipients and subrecipients 
of more than $2,000 shall include a provision 
for compliance with the Davis-Bacon Act (40 
U.S.C. 276a to a–7) and as supplemented by 
Department of Labor regulations (29 CFR 
part 5, ‘‘Labor Standards Provisions Applica-
ble to Contracts Governing Federally Fi-
nanced and Assisted Construction’’). Under 
this Act, contractors shall be required to pay 
wages to laborers and mechanics at a rate 
not less than the minimum wages specified 
in a wage determination made by the Sec-
retary of Labor. In addition, contractors 
shall be required to pay wages not less than 
once a week. The recipient shall place a copy 
of the current prevailing wage determination 
issued by the Department of Labor in each 

solicitation and the award of a contract shall 
be conditioned upon the acceptance of the 
wage determination. The recipient shall re-
port all suspected or reported violations to 
the Federal awarding agency. 

4. Contract Work Hours and Safety Stand-
ards Act (40 U.S.C. 327–333)—Where applica-
ble, all contracts awarded by recipients in 
excess of $2,000 for construction contracts 
and in excess of $2,500 for other contracts 
that involve the employment of mechanics 
or laborers shall include a provision for com-
pliance with Sections 102 and 107 of the Con-
tract Work Hours and Safety Standards Act 
(40 U.S.C. 327–333), as supplemented by De-
partment of Labor regulations (29 CFR part 
5). Under Section 102 of the Act, each con-
tractor shall be required to compute the 
wages of every mechanic and laborer on the 
basis of a standard work week of 40 hours. 
Work in excess of the standard work week is 
permissible provided that the worker is com-
pensated at a rate of not less than 11⁄2 times 
the basic rate of pay for all hours worked in 
excess of 40 hours in the work week. Section 
107 of the Act is applicable to construction 
work and provides that no laborer or me-
chanic shall be required to work in sur-
roundings or under working conditions 
which are unsanitary, hazardous or dan-
gerous. These requirements do not apply to 
the purchases of supplies or materials or ar-
ticles ordinarily available on the open mar-
ket, or contracts for transportation or trans-
mission of intelligence. 

5. Rights to Inventions Made Under a Con-
tract or Agreement—Contracts or agree-
ments for the performance of experimental, 
developmental, or research work shall pro-
vide for the rights of the Federal Govern-
ment and the recipient in any resulting in-
vention in accordance with 37 CFR part 401, 
‘‘Rights to Inventions Made by Nonprofit Or-
ganizations and Small Business Firms Under 
Government Grants, Contracts and Coopera-
tive Agreements,’’ and any implementing 
regulations issued by the awarding agency. 

6. Clean Air Act (42 U.S.C. 7401 et seq.) and 
the Federal Water Pollution Control Act (33 
U.S.C. 1251 et seq.), as amended—Contracts 
and subgrants of amounts in excess of 
$100,000 shall contain a provision that re-
quires the recipient to agree to comply with 
all applicable standards, orders or regula-
tions issued pursuant to the Clean Air Act 
(42 U.S.C. 7401 et seq.) and the Federal Water 
Pollution Control Act as amended (33 U.S.C. 
1251 et seq.). Violations shall be reported to 
the Federal awarding agency and the Re-
gional Office of the Environmental Protec-
tion Agency (EPA). 

7. Byrd Anti-Lobbying Amendment (31 
U.S.C. 1352)—Contractors who apply or bid 
for an award of $100,000 or more shall file the 
required certification. Each tier certifies to 
the tier above that it will not and has not 
used Federal appropriated funds to pay any 
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person or organization for influencing or at-
tempting to influence an officer or employee 
of any agency, a member of Congress, officer 
or employee of Congress, or an employee of a 
member of Congress in connection with ob-
taining any Federal contract, grant or any 
other award covered by 31 U.S.C. 1352. Each 
tier shall also disclose any lobbying with 
non-Federal funds that takes place in con-
nection with obtaining any Federal award. 
Such disclosures are forwarded from tier to 
tier up to the recipient. 

8. Debarment and Suspension (E.O. 12549 
and E.O. 12689)—No contract shall be made to 
parties listed on the General Services Ad-
ministration’s List of Parties Excluded from 
Federal Procurement or Nonprocurement 
Programs in accordance with E.O. 12549 and 
E.O. 12689, ‘‘Debarment and Suspension.’’ 
This list contains the names of parties 
debarred, suspended, or otherwise excluded 
by agencies, and contractors declared ineli-
gible under statutory or regulatory author-
ity other than E.O. 12549. Contractors with 
awards that exceed the small purchase 
threshold shall provide the required certifi-
cation regarding its exclusion status and 
that of its principal employees. 

PART 1211—NONDISCRIMINATION 
ON THE BASIS OF SEX IN EDU-
CATION PROGRAMS OR ACTIVI-
TIES RECEIVING FEDERAL FINAN-
CIAL ASSISTANCE 

Subpart A—Introduction 

Sec. 
1211.100 Purpose and effective date. 
1211.105 Definitions. 
1211.110 Remedial and affirmative action 

and self-evaluation. 
1211.115 Assurance required. 
1211.120 Transfers of property. 
1211.125 Effect of other requirements. 
1211.130 Effect of employment opportuni-

ties. 
1211.135 Designation of responsible em-

ployee and adoption of grievance proce-
dures. 

1211.140 Dissemination of policy. 

Subpart B—Coverage 

1211.200 Application. 
1211.205 Educational institutions and other 

entities controlled by religious organiza-
tions. 

1211.210 Military and merchant marine edu-
cational institutions. 

1211.215 Membership practices of certain or-
ganizations. 

1211.220 Admissions. 
1211.225 Educational institutions eligible to 

submit transition plans. 
1211.230 Transition plans. 

1211.235 Statutory amendments. 

Subpart C—Discrimination on the Basis of 
Sex in Admission and Recruitment Pro-
hibited 

1211.300 Admission. 
1211.305 Preference in admission. 
1211.310 Recruitment. 

Subpart D—Discrimination on the Basis of 
Sex in Education Programs or Activities 
Prohibited 

1211.400 Education programs or activities. 
1211.405 Housing. 
1211.410 Comparable facilities. 
1211.415 Access to course offerings. 
1211.420 Access to schools operated by 

LEAs. 
1211.425 Counseling and use of appraisal and 

counseling materials. 
1211.430 Financial assistance. 
1211.435 Employment assistance to stu-

dents. 
1211.440 Health and insurance benefits and 

services. 
1211.445 Marital or parental status. 
1211.450 Athletics. 
1211.455 Textbooks and curricular material. 

Subpart E—Discrimination on the Basis of 
Sex in Employment in Education Pro-
grams or Activities Prohibited 

1211.500 Employment. 
1211.505 Employment criteria. 
1211.510 Recruitment. 
1211.515 Compensation. 
1211.520 Job classification and structure. 
1211.525 Fringe benefits. 
1211.530 Marital or parental status. 
1211.535 Effect of state or local law or other 

requirements. 
1211.540 Advertising. 
1211.545 Pre-employment inquiries. 
1211.550 Sex as a bona fide occupational 

qualification. 

Subpart F—Procedures 

1211.600 Notice of covered programs. 
1211.605 Compliance information. 
1211.610 Conduct of investigations. 
1211.615 Procedure for effecting compliance. 
1211.620 Hearings. 
1211.625 Decisions and notices. 
1211.630 Judicial review. 
1211.635 Forms and instructions; coordina-

tion. 

AUTHORITY: 20 U.S.C. 1681, 1682, 1683, 1685, 
1686, 1687, 1688. 

SOURCE: 65 FR 52865, 52886, Aug. 30, 2000, un-
less otherwise noted. 
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Subpart A—Introduction 
§ 1211.100 Purpose and effective date. 

The purpose of these Title IX regula-
tions is to effectuate Title IX of the 
Education Amendments of 1972, as 
amended (except sections 904 and 906 of 
those Amendments) (20 U.S.C. 1681, 
1682, 1683, 1685, 1686, 1687, 1688), which is 
designed to eliminate (with certain ex-
ceptions) discrimination on the basis of 
sex in any education program or activ-
ity receiving Federal financial assist-
ance, whether or not such program or 
activity is offered or sponsored by an 
educational institution as defined in 
these Title IX regulations. The effec-
tive date of these Title IX regulations 
shall be September 29, 2000. 

§ 1211.105 Definitions. 
As used in these Title IX regulations, 

the term: 
Administratively separate unit means a 

school, department, or college of an 
educational institution (other than a 
local educational agency) admission to 
which is independent of admission to 
any other component of such institu-
tion. 

Admission means selection for part- 
time, full-time, special, associate, 
transfer, exchange, or any other enroll-
ment, membership, or matriculation in 
or at an education program or activity 
operated by a recipient. 

Applicant means one who submits an 
application, request, or plan required 
to be approved by an official of the 
Federal agency that awards Federal fi-
nancial assistance, or by a recipient, as 
a condition to becoming a recipient. 

Designated agency official means Exec-
utive Director, National Historical 
Publications and Records Commission. 

Educational institution means a local 
educational agency (LEA) as defined by 
20 U.S.C. 8801(18), a preschool, a private 
elementary or secondary school, or an 
applicant or recipient that is an insti-
tution of graduate higher education, an 
institution of undergraduate higher 
education, an institution of profes-
sional education, or an institution of 
vocational education, as defined in this 
section. 

Federal financial assistance means any 
of the following, when authorized or 
extended under a law administered by 

the Federal agency that awards such 
assistance: 

(1) A grant or loan of Federal finan-
cial assistance, including funds made 
available for: 

(i) The acquisition, construction, ren-
ovation, restoration, or repair of a 
building or facility or any portion 
thereof; and 

(ii) Scholarships, loans, grants, 
wages, or other funds extended to any 
entity for payment to or on behalf of 
students admitted to that entity, or 
extended directly to such students for 
payment to that entity. 

(2) A grant of Federal real or per-
sonal property or any interest therein, 
including surplus property, and the 
proceeds of the sale or transfer of such 
property, if the Federal share of the 
fair market value of the property is 
not, upon such sale or transfer, prop-
erly accounted for to the Federal Gov-
ernment. 

(3) Provision of the services of Fed-
eral personnel. 

(4) Sale or lease of Federal property 
or any interest therein at nominal con-
sideration, or at consideration reduced 
for the purpose of assisting the recipi-
ent or in recognition of public interest 
to be served thereby, or permission to 
use Federal property or any interest 
therein without consideration. 

(5) Any other contract, agreement, or 
arrangement that has as one of its pur-
poses the provision of assistance to any 
education program or activity, except 
a contract of insurance or guaranty. 

Institution of graduate higher edu-
cation means an institution that: 

(1) Offers academic study beyond the 
bachelor of arts or bachelor of science 
degree, whether or not leading to a cer-
tificate of any higher degree in the lib-
eral arts and sciences; 

(2) Awards any degree in a profes-
sional field beyond the first profes-
sional degree (regardless of whether 
the first professional degree in such 
field is awarded by an institution of 
undergraduate higher education or pro-
fessional education); or 

(3) Awards no degree and offers no 
further academic study, but operates 
ordinarily for the purpose of facili-
tating research by persons who have 
received the highest graduate degree in 
any field of study. 
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Institution of professional education 
means an institution (except any insti-
tution of undergraduate higher edu-
cation) that offers a program of aca-
demic study that leads to a first profes-
sional degree in a field for which there 
is a national specialized accrediting 
agency recognized by the Secretary of 
Education. 

Institution of undergraduate higher 
education means: 

(1) An institution offering at least 
two but less than four years of college- 
level study beyond the high school 
level, leading to a diploma or an asso-
ciate degree, or wholly or principally 
creditable toward a baccalaureate de-
gree; or 

(2) An institution offering academic 
study leading to a baccalaureate de-
gree; or 

(3) An agency or body that certifies 
credentials or offers degrees, but that 
may or may not offer academic study. 

Institution of vocational education 
means a school or institution (except 
an institution of professional or grad-
uate or undergraduate higher edu-
cation) that has as its primary purpose 
preparation of students to pursue a 
technical, skilled, or semiskilled occu-
pation or trade, or to pursue study in a 
technical field, whether or not the 
school or institution offers certificates, 
diplomas, or degrees and whether or 
not it offers full-time study. 

Recipient means any State or polit-
ical subdivision thereof, or any instru-
mentality of a State or political sub-
division thereof, any public or private 
agency, institution, or organization, or 
other entity, or any person, to whom 
Federal financial assistance is ex-
tended directly or through another re-
cipient and that operates an education 
program or activity that receives such 
assistance, including any subunit, suc-
cessor, assignee, or transferee thereof. 

Student means a person who has 
gained admission. 

Title IX means Title IX of the Edu-
cation Amendments of 1972, Public Law 
92–318, 86 Stat. 235, 373 (codified as 
amended at 20 U.S.C. 1681–1688) (except 
sections 904 and 906 thereof), as amend-
ed by section 3 of Public Law 93–568, 88 
Stat. 1855, by section 412 of the Edu-
cation Amendments of 1976, Public Law 
94–482, 90 Stat. 2234, and by Section 3 of 

Public Law 100–259, 102 Stat. 28, 28–29 
(20 U.S.C. 1681, 1682, 1683, 1685, 1686, 1687, 
1688). 

Title IX regulations means the provi-
sions set forth at 36 CFR 1211.100 
through 1211.635. 

Transition plan means a plan subject 
to the approval of the Secretary of 
Education pursuant to section 901(a)(2) 
of the Education Amendments of 1972, 
20 U.S.C. 1681(a)(2), under which an edu-
cational institution operates in mak-
ing the transition from being an edu-
cational institution that admits only 
students of one sex to being one that 
admits students of both sexes without 
discrimination. 

§ 1211.110 Remedial and affirmative 
action and self-evaluation. 

(a) Remedial action. If the designated 
agency official finds that a recipient 
has discriminated against persons on 
the basis of sex in an education pro-
gram or activity, such recipient shall 
take such remedial action as the des-
ignated agency official deems nec-
essary to overcome the effects of such 
discrimination. 

(b) Affirmative action. In the absence 
of a finding of discrimination on the 
basis of sex in an education program or 
activity, a recipient may take affirma-
tive action consistent with law to over-
come the effects of conditions that re-
sulted in limited participation therein 
by persons of a particular sex. Nothing 
in these Title IX regulations shall be 
interpreted to alter any affirmative ac-
tion obligations that a recipient may 
have under Executive Order 11246, 3 
CFR, 1964–1965 Comp., p. 339; as amend-
ed by Executive Order 11375, 3 CFR, 
1966–1970 Comp., p. 684; as amended by 
Executive Order 11478, 3 CFR, 1966–1970 
Comp., p. 803; as amended by Executive 
Order 12086, 3 CFR, 1978 Comp., p. 230; 
as amended by Executive Order 12107, 3 
CFR, 1978 Comp., p. 264. 

(c) Self-evaluation. Each recipient 
education institution shall, within one 
year of September 29, 2000: 

(1) Evaluate, in terms of the require-
ments of these Title IX regulations, its 
current policies and practices and the 
effects thereof concerning admission of 
students, treatment of students, and 
employment of both academic and non- 
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academic personnel working in connec-
tion with the recipient’s education pro-
gram or activity; 

(2) Modify any of these policies and 
practices that do not or may not meet 
the requirements of these Title IX reg-
ulations; and 

(3) Take appropriate remedial steps 
to eliminate the effects of any dis-
crimination that resulted or may have 
resulted from adherence to these poli-
cies and practices. 

(d) Availability of self-evaluation and 
related materials. Recipients shall main-
tain on file for at least three years fol-
lowing completion of the evaluation re-
quired under paragraph (c) of this sec-
tion, and shall provide to the des-
ignated agency official upon request, a 
description of any modifications made 
pursuant to paragraph (c)(2) of this sec-
tion and of any remedial steps taken 
pursuant to paragraph (c)(3) of this sec-
tion. 

§ 1211.115 Assurance required. 
(a) General. Either at the application 

stage or the award stage, Federal agen-
cies must ensure that applications for 
Federal financial assistance or awards 
of Federal financial assistance contain, 
be accompanied by, or be covered by a 
specifically identified assurance from 
the applicant or recipient, satisfactory 
to the designated agency official, that 
each education program or activity op-
erated by the applicant or recipient 
and to which these Title IX regulations 
apply will be operated in compliance 
with these Title IX regulations. An as-
surance of compliance with these Title 
IX regulations shall not be satisfactory 
to the designated agency official if the 
applicant or recipient to whom such as-
surance applies fails to commit itself 
to take whatever remedial action is 
necessary in accordance with 
§ 1211.110(a) to eliminate existing dis-
crimination on the basis of sex or to 
eliminate the effects of past discrimi-
nation whether occurring prior to or 
subsequent to the submission to the 
designated agency official of such as-
surance. 

(b) Duration of obligation. (1) In the 
case of Federal financial assistance ex-
tended to provide real property or 
structures thereon, such assurance 
shall obligate the recipient or, in the 

case of a subsequent transfer, the 
transferee, for the period during which 
the real property or structures are used 
to provide an education program or ac-
tivity. 

(2) In the case of Federal financial as-
sistance extended to provide personal 
property, such assurance shall obligate 
the recipient for the period during 
which it retains ownership or posses-
sion of the property. 

(3) In all other cases such assurance 
shall obligate the recipient for the pe-
riod during which Federal financial as-
sistance is extended. 

(c) Form. (1) The assurances required 
by paragraph (a) of this section, which 
may be included as part of a document 
that addresses other assurances or obli-
gations, shall include that the appli-
cant or recipient will comply with all 
applicable Federal statutes relating to 
nondiscrimination. These include but 
are not limited to: Title IX of the Edu-
cation Amendments of 1972, as amend-
ed (20 U.S.C. 1681–1683, 1685–1688). 

(2) The designated agency official 
will specify the extent to which such 
assurances will be required of the ap-
plicant’s or recipient’s subgrantees, 
contractors, subcontractors, trans-
ferees, or successors in interest. 

§ 1211.120 Transfers of property. 
If a recipient sells or otherwise trans-

fers property financed in whole or in 
part with Federal financial assistance 
to a transferee that operates any edu-
cation program or activity, and the 
Federal share of the fair market value 
of the property is not upon such sale or 
transfer properly accounted for to the 
Federal Government, both the trans-
feror and the transferee shall be 
deemed to be recipients, subject to the 
provisions of §§ 1211.205 through 
1211.235(a). 

§ 1211.125 Effect of other require-
ments. 

(a) Effect of other Federal provisions. 
The obligations imposed by these Title 
IX regulations are independent of, and 
do not alter, obligations not to dis-
criminate on the basis of sex imposed 
by Executive Order 11246, 3 CFR, 1964– 
1965 Comp., p. 339; as amended by Exec-
utive Order 11375, 3 CFR, 1966–1970 
Comp., p. 684; as amended by Executive 
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Order 11478, 3 CFR, 1966–1970 Comp., p. 
803; as amended by Executive Order 
12087, 3 CFR, 1978 Comp., p. 230; as 
amended by Executive Order 12107, 3 
CFR, 1978 Comp., p. 264; sections 704 
and 855 of the Public Health Service 
Act (42 U.S.C. 295m, 298b-2); Title VII of 
the Civil Rights Act of 1964 (42 U.S.C. 
2000e et seq.); the Equal Pay Act of 1963 
(29 U.S.C. 206); and any other Act of 
Congress or Federal regulation. 

(b) Effect of State or local law or other 
requirements. The obligation to comply 
with these Title IX regulations is not 
obviated or alleviated by any State or 
local law or other requirement that 
would render any applicant or student 
ineligible, or limit the eligibility of 
any applicant or student, on the basis 
of sex, to practice any occupation or 
profession. 

(c) Effect of rules or regulations of pri-
vate organizations. The obligation to 
comply with these Title IX regulations 
is not obviated or alleviated by any 
rule or regulation of any organization, 
club, athletic or other league, or asso-
ciation that would render any appli-
cant or student ineligible to partici-
pate or limit the eligibility or partici-
pation of any applicant or student, on 
the basis of sex, in any education pro-
gram or activity operated by a recipi-
ent and that receives Federal financial 
assistance. 

§ 1211.130 Effect of employment oppor-
tunities. 

The obligation to comply with these 
Title IX regulations is not obviated or 
alleviated because employment oppor-
tunities in any occupation or profes-
sion are or may be more limited for 
members of one sex than for members 
of the other sex. 

§ 1211.135 Designation of responsible 
employee and adoption of grievance 
procedures. 

(a) Designation of responsible employee. 
Each recipient shall designate at least 
one employee to coordinate its efforts 
to comply with and carry out its re-
sponsibilities under these Title IX reg-
ulations, including any investigation of 
any complaint communicated to such 
recipient alleging its noncompliance 
with these Title IX regulations or al-
leging any actions that would be pro-

hibited by these Title IX regulations. 
The recipient shall notify all its stu-
dents and employees of the name, of-
fice address, and telephone number of 
the employee or employees appointed 
pursuant to this paragraph. 

(b) Complaint procedure of recipient. A 
recipient shall adopt and publish griev-
ance procedures providing for prompt 
and equitable resolution of student and 
employee complaints alleging any ac-
tion that would be prohibited by these 
Title IX regulations. 

§ 1211.140 Dissemination of policy. 
(a) Notification of policy. (1) Each re-

cipient shall implement specific and 
continuing steps to notify applicants 
for admission and employment, stu-
dents and parents of elementary and 
secondary school students, employees, 
sources of referral of applicants for ad-
mission and employment, and all 
unions or professional organizations 
holding collective bargaining or profes-
sional agreements with the recipient, 
that it does not discriminate on the 
basis of sex in the educational pro-
grams or activities that it operates, 
and that it is required by Title IX and 
these Title IX regulations not to dis-
criminate in such a manner. Such noti-
fication shall contain such informa-
tion, and be made in such manner, as 
the designated agency official finds 
necessary to apprise such persons of 
the protections against discrimination 
assured them by Title IX and these 
Title IX regulations, but shall state at 
least that the requirement not to dis-
criminate in education programs or ac-
tivities extends to employment there-
in, and to admission thereto unless 
§§ 1211.300 through 1211.310 do not apply 
to the recipient, and that inquiries 
concerning the application of Title IX 
and these Title IX regulations to such 
recipient may be referred to the em-
ployee designated pursuant to 
§ 1211.135, or to the designated agency 
official. 

(2) Each recipient shall make the ini-
tial notification required by paragraph 
(a)(1) of this section within 90 days of 
September 29, 2000 or of the date these 
Title IX regulations first apply to such 
recipient, whichever comes later, 
which notification shall include publi-
cation in: 
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(i) Newspapers and magazines oper-
ated by such recipient or by student, 
alumnae, or alumni groups for or in 
connection with such recipient; and 

(ii) Memoranda or other written com-
munications distributed to every stu-
dent and employee of such recipient. 

(b) Publications. (1) Each recipient 
shall prominently include a statement 
of the policy described in paragraph (a) 
of this section in each announcement, 
bulletin, catalog, or application form 
that it makes available to any person 
of a type, described in paragraph (a) of 
this section, or which is otherwise used 
in connection with the recruitment of 
students or employees. 

(2) A recipient shall not use or dis-
tribute a publication of the type de-
scribed in paragraph (b)(1) of this sec-
tion that suggests, by text or illustra-
tion, that such recipient treats appli-
cants, students, or employees dif-
ferently on the basis of sex except as 
such treatment is permitted by these 
Title IX regulations. 

(c) Distribution. Each recipient shall 
distribute without discrimination on 
the basis of sex each publication de-
scribed in paragraph (b)(1) of this sec-
tion, and shall apprise each of its ad-
mission and employment recruitment 
representatives of the policy of non-
discrimination described in paragraph 
(a) of this section, and shall require 
such representatives to adhere to such 
policy. 

Subpart B—Coverage 
§ 1211.200 Application. 

Except as provided in §§ 1211.205 
through 1211.235(a), these Title IX regu-
lations apply to every recipient and to 
each education program or activity op-
erated by such recipient that receives 
Federal financial assistance. 

§ 1211.205 Educational institutions and 
other entities controlled by reli-
gious organizations. 

(a) Exemption. These Title IX regula-
tions do not apply to any operation of 
an educational institution or other en-
tity that is controlled by a religious 
organization to the extent that appli-
cation of these Title IX regulations 
would not be consistent with the reli-
gious tenets of such organization. 

(b) Exemption claims. An educational 
institution or other entity that wishes 
to claim the exemption set forth in 
paragraph (a) of this section shall do so 
by submitting in writing to the des-
ignated agency official a statement by 
the highest-ranking official of the in-
stitution, identifying the provisions of 
these Title IX regulations that conflict 
with a specific tenet of the religious or-
ganization. 

§ 1211.210 Military and merchant ma-
rine educational institutions. 

These Title IX regulations do not 
apply to an educational institution 
whose primary purpose is the training 
of individuals for a military service of 
the United States or for the merchant 
marine. 

§ 1211.215 Membership practices of 
certain organizations. 

(a) Social fraternities and sororities. 
These Title IX regulations do not apply 
to the membership practices of social 
fraternities and sororities that are ex-
empt from taxation under section 
501(a) of the Internal Revenue Code of 
1954, 26 U.S.C. 501(a), the active mem-
bership of which consists primarily of 
students in attendance at institutions 
of higher education. 

(b) YMCA, YWCA, Girl Scouts, Boy 
Scouts, and Camp Fire Girls. These Title 
IX regulations do not apply to the 
membership practices of the Young 
Men’s Christian Association (YMCA), 
the Young Women’s Christian Associa-
tion (YWCA), the Girl Scouts, the Boy 
Scouts, and Camp Fire Girls. 

(c) Voluntary youth service organiza-
tions. These Title IX regulations do not 
apply to the membership practices of a 
voluntary youth service organization 
that is exempt from taxation under 
section 501(a) of the Internal Revenue 
Code of 1954, 26 U.S.C. 501(a), and the 
membership of which has been tradi-
tionally limited to members of one sex 
and principally to persons of less than 
nineteen years of age. 

§ 1211.220 Admissions. 
(a) Admissions to educational insti-

tutions prior to June 24, 1973, are not 
covered by these Title IX regulations. 

(b) Administratively separate units. For 
the purposes only of this section, 
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§§ 1211.225 and 1211.230, and §§ 1211.300 
through 1211.310, each administratively 
separate unit shall be deemed to be an 
educational institution. 

(c) Application of §§ 1211.300 through 
1211.310. Except as provided in para-
graphs (d) and (e) of this section, 
§§ 1211.300 through 1211.310 apply to 
each recipient. A recipient to which 
§§ 1211.300 through 1211.310 apply shall 
not discriminate on the basis of sex in 
admission or recruitment in violation 
of §§ 1211.300 through 1211.310. 

(d) Educational institutions. Except as 
provided in paragraph (e) of this sec-
tion as to recipients that are edu-
cational institutions, §§ 1211.300 
through 1211.310 apply only to institu-
tions of vocational education, profes-
sional education, graduate higher edu-
cation, and public institutions of un-
dergraduate higher education. 

(e) Public institutions of undergraduate 
higher education. §§ 1211.300 through 
1211.310 do not apply to any public in-
stitution of undergraduate higher edu-
cation that traditionally and contin-
ually from its establishment has had a 
policy of admitting students of only 
one sex. 

§ 1211.225 Educational institutions eli-
gible to submit transition plans. 

(a) Application. This section applies 
to each educational institution to 
which §§ 1211.300 through 1211.310 apply 
that: 

(1) Admitted students of only one sex 
as regular students as of June 23, 1972; 
or 

(2) Admitted students of only one sex 
as regular students as of June 23, 1965, 
but thereafter admitted, as regular stu-
dents, students of the sex not admitted 
prior to June 23, 1965. 

(b) Provision for transition plans. An 
educational institution to which this 
section applies shall not discriminate 
on the basis of sex in admission or re-
cruitment in violation of §§ 1211.300 
through 1211.310. 

§ 1211.230 Transition plans. 

(a) Submission of plans. An institution 
to which § 1211.225 applies and that is 
composed of more than one administra-
tively separate unit may submit either 
a single transition plan applicable to 

all such units, or a separate transition 
plan applicable to each such unit. 

(b) Content of plans. In order to be ap-
proved by the Secretary of Education, 
a transition plan shall: 

(1) State the name, address, and Fed-
eral Interagency Committee on Edu-
cation Code of the educational institu-
tion submitting such plan, the admin-
istratively separate units to which the 
plan is applicable, and the name, ad-
dress, and telephone number of the per-
son to whom questions concerning the 
plan may be addressed. The person who 
submits the plan shall be the chief ad-
ministrator or president of the institu-
tion, or another individual legally au-
thorized to bind the institution to all 
actions set forth in the plan. 

(2) State whether the educational in-
stitution or administratively separate 
unit admits students of both sexes as 
regular students and, if so, when it 
began to do so. 

(3) Identify and describe with respect 
to the educational institution or ad-
ministratively separate unit any obsta-
cles to admitting students without dis-
crimination on the basis of sex. 

(4) Describe in detail the steps nec-
essary to eliminate as soon as prac-
ticable each obstacle so identified and 
indicate the schedule for taking these 
steps and the individual directly re-
sponsible for their implementation. 

(5) Include estimates of the number 
of students, by sex, expected to apply 
for, be admitted to, and enter each 
class during the period covered by the 
plan. 

(c) Nondiscrimination. No policy or 
practice of a recipient to which 
§ 1211.225 applies shall result in treat-
ment of applicants to or students of 
such recipient in violation of §§ 1211.300 
through 1211.310 unless such treatment 
is necessitated by an obstacle identi-
fied in paragraph (b)(3) of this section 
and a schedule for eliminating that ob-
stacle has been provided as required by 
paragraph (b)(4) of this section. 

(d) Effects of past exclusion. To over-
come the effects of past exclusion of 
students on the basis of sex, each edu-
cational institution to which § 1211.225 
applies shall include in its transition 
plan, and shall implement, specific 
steps designed to encourage individuals 
of the previously excluded sex to apply 
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for admission to such institution. Such 
steps shall include instituting recruit-
ment programs that emphasize the in-
stitution’s commitment to enrolling 
students of the sex previously ex-
cluded. 

§ 1211.235 Statutory amendments. 
(a) This section, which applies to all 

provisions of these Title IX regula-
tions, addresses statutory amendments 
to Title IX. 

(b) These Title IX regulations shall 
not apply to or preclude: 

(1) Any program or activity of the 
American Legion undertaken in con-
nection with the organization or oper-
ation of any Boys State conference, 
Boys Nation conference, Girls State 
conference, or Girls Nation conference; 

(2) Any program or activity of a sec-
ondary school or educational institu-
tion specifically for: 

(i) The promotion of any Boys State 
conference, Boys Nation conference, 
Girls State conference, or Girls Nation 
conference; or 

(ii) The selection of students to at-
tend any such conference; 

(3) Father-son or mother-daughter 
activities at an educational institution 
or in an education program or activity, 
but if such activities are provided for 
students of one sex, opportunities for 
reasonably comparable activities shall 
be provided to students of the other 
sex; 

(4) Any scholarship or other financial 
assistance awarded by an institution of 
higher education to an individual be-
cause such individual has received such 
award in a single-sex pageant based 
upon a combination of factors related 
to the individual’s personal appear-
ance, poise, and talent. The pageant, 
however, must comply with other non-
discrimination provisions of Federal 
law. 

(c) Program or activity or program 
means: 

(1) All of the operations of any entity 
described in paragraphs (c)(1)(i) 
through (iv) of this section, any part of 
which is extended Federal financial as-
sistance: 

(i)(A) A department, agency, special 
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or 

(B) The entity of such State or local 
government that distributes such as-
sistance and each such department or 
agency (and each other State or local 
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment; 

(ii)(A) A college, university, or other 
postsecondary institution, or a public 
system of higher education; or 

(B) A local educational agency (as de-
fined in section 8801 of title 20), system 
of vocational education, or other 
school system; 

(iii)(A) An entire corporation, part-
nership, or other private organization, 
or an entire sole proprietorship— 

(1) If assistance is extended to such 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole; or 

(2) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(B) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(iv) Any other entity that is estab-
lished by two or more of the entities 
described in paragraphs (c)(1)(i), (ii), or 
(iii) of this section. 

(2)(i) Program or activity does not in-
clude any operation of an entity that is 
controlled by a religious organization 
if the application of 20 U.S.C. 1681 to 
such operation would not be consistent 
with the religious tenets of such orga-
nization. 

(ii) For example, all of the operations 
of a college, university, or other post-
secondary institution, including but 
not limited to traditional educational 
operations, faculty and student hous-
ing, campus shuttle bus service, cam-
pus restaurants, the bookstore, and 
other commercial activities are part of 
a ‘‘program or activity’’ subject to 
these Title IX regulations if the col-
lege, university, or other institution 
receives Federal financial assistance. 

(d)(1) Nothing in these Title IX regu-
lations shall be construed to require or 
prohibit any person, or public or pri-
vate entity, to provide or pay for any 
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benefit or service, including the use of 
facilities, related to an abortion. Med-
ical procedures, benefits, services, and 
the use of facilities, necessary to save 
the life of a pregnant woman or to ad-
dress complications related to an abor-
tion are not subject to this section. 

(2) Nothing in this section shall be 
construed to permit a penalty to be im-
posed on any person or individual be-
cause such person or individual is seek-
ing or has received any benefit or serv-
ice related to a legal abortion. Accord-
ingly, subject to paragraph (d)(1) of 
this section, no person shall be ex-
cluded from participation in, be denied 
the benefits of, or be subjected to dis-
crimination under any academic, ex-
tracurricular, research, occupational 
training, employment, or other edu-
cational program or activity operated 
by a recipient that receives Federal fi-
nancial assistance because such indi-
vidual has sought or received, or is 
seeking, a legal abortion, or any ben-
efit or service related to a legal abor-
tion. 

Subpart C—Discrimination on the 
Basis of Sex in Admission and 
Recruitment Prohibited 

§ 1211.300 Admission. 
(a) General. No person shall, on the 

basis of sex, be denied admission, or be 
subjected to discrimination in admis-
sion, by any recipient to which 
§§ 1211.300 through §§ 1211.310 apply, ex-
cept as provided in § 1211.225 and 
§ 1211.230. 

(b) Specific prohibitions. (1) In deter-
mining whether a person satisfies any 
policy or criterion for admission, or in 
making any offer of admission, a re-
cipient to which §§ 1211.300 through 
1211.310 apply shall not: 

(i) Give preference to one person over 
another on the basis of sex, by ranking 
applicants separately on such basis, or 
otherwise; 

(ii) Apply numerical limitations upon 
the number or proportion of persons of 
either sex who may be admitted; or 

(iii) Otherwise treat one individual 
differently from another on the basis of 
sex. 

(2) A recipient shall not administer 
or operate any test or other criterion 
for admission that has a disproportion-

ately adverse effect on persons on the 
basis of sex unless the use of such test 
or criterion is shown to predict validly 
success in the education program or ac-
tivity in question and alternative tests 
or criteria that do not have such a dis-
proportionately adverse effect are 
shown to be unavailable. 

(c) Prohibitions relating to marital or 
parental status. In determining whether 
a person satisfies any policy or cri-
terion for admission, or in making any 
offer of admission, a recipient to which 
§§ 1211.300 through 1211.310 apply: 

(1) Shall not apply any rule con-
cerning the actual or potential paren-
tal, family, or marital status of a stu-
dent or applicant that treats persons 
differently on the basis of sex; 

(2) Shall not discriminate against or 
exclude any person on the basis of 
pregnancy, childbirth, termination of 
pregnancy, or recovery therefrom, or 
establish or follow any rule or practice 
that so discriminates or excludes; 

(3) Subject to § 1211.235(d), shall treat 
disabilities related to pregnancy, child-
birth, termination of pregnancy, or re-
covery therefrom in the same manner 
and under the same policies as any 
other temporary disability or physical 
condition; and 

(4) Shall not make pre-admission in-
quiry as to the marital status of an ap-
plicant for admission, including wheth-
er such applicant is ‘‘Miss’’ or ‘‘Mrs.’’ 
A recipient may make pre-admission 
inquiry as to the sex of an applicant for 
admission, but only if such inquiry is 
made equally of such applicants of both 
sexes and if the results of such inquiry 
are not used in connection with dis-
crimination prohibited by these Title 
IX regulations. 

§ 1211.305 Preference in admission. 

A recipient to which §§ 1211.300 
through 1211.310 apply shall not give 
preference to applicants for admission, 
on the basis of attendance at any edu-
cational institution or other school or 
entity that admits as students only or 
predominantly members of one sex, if 
the giving of such preference has the 
effect of discriminating on the basis of 
sex in violation of §§ 1211.300 through 
1211.310. 
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§ 1211.310 Recruitment. 
(a) Nondiscriminatory recruitment. A 

recipient to which §§ 1211.300 through 
1211.310 apply shall not discriminate on 
the basis of sex in the recruitment and 
admission of students. A recipient may 
be required to undertake additional re-
cruitment efforts for one sex as reme-
dial action pursuant to § 1211.110(a), and 
may choose to undertake such efforts 
as affirmative action pursuant to 
§ 1211.110(b). 

(b) Recruitment at certain institutions. 
A recipient to which §§ 1211.300 through 
1211.310 apply shall not recruit pri-
marily or exclusively at educational 
institutions, schools, or entities that 
admit as students only or predomi-
nantly members of one sex, if such ac-
tions have the effect of discriminating 
on the basis of sex in violation of 
§§ 1211.300 through 1211.310. 

Subpart D—Discrimination on the 
Basis of Sex in Education Pro-
grams or Activities Prohibited 

§ 1211.400 Education programs or ac-
tivities. 

(a) General. Except as provided else-
where in these Title IX regulations, no 
person shall, on the basis of sex, be ex-
cluded from participation in, be denied 
the benefits of, or be subjected to dis-
crimination under any academic, ex-
tracurricular, research, occupational 
training, or other education program 
or activity operated by a recipient that 
receives Federal financial assistance. 
Sections 1211.400 through 1211.455 do 
not apply to actions of a recipient in 
connection with admission of its stu-
dents to an education program or ac-
tivity of a recipient to which §§ 1211.300 
through 1211.310 do not apply, or an en-
tity, not a recipient, to which §§ 1211.300 
through 1211.310 would not apply if the 
entity were a recipient. 

(b) Specific prohibitions. Except as pro-
vided in §§ 1211.400 through 1211.455, in 
providing any aid, benefit, or service to 
a student, a recipient shall not, on the 
basis of sex: 

(1) Treat one person differently from 
another in determining whether such 
person satisfies any requirement or 
condition for the provision of such aid, 
benefit, or service; 

(2) Provide different aid, benefits, or 
services or provide aid, benefits, or 
services in a different manner; 

(3) Deny any person any such aid, 
benefit, or service; 

(4) Subject any person to separate or 
different rules of behavior, sanctions, 
or other treatment; 

(5) Apply any rule concerning the 
domicile or residence of a student or 
applicant, including eligibility for in- 
state fees and tuition; 

(6) Aid or perpetuate discrimination 
against any person by providing sig-
nificant assistance to any agency, or-
ganization, or person that discrimi-
nates on the basis of sex in providing 
any aid, benefit, or service to students 
or employees; 

(7) Otherwise limit any person in the 
enjoyment of any right, privilege, ad-
vantage, or opportunity. 

(c) Assistance administered by a recipi-
ent educational institution to study at a 
foreign institution. A recipient edu-
cational institution may administer or 
assist in the administration of scholar-
ships, fellowships, or other awards es-
tablished by foreign or domestic wills, 
trusts, or similar legal instruments, or 
by acts of foreign governments and re-
stricted to members of one sex, that 
are designed to provide opportunities 
to study abroad, and that are awarded 
to students who are already matricu-
lating at or who are graduates of the 
recipient institution; Provided, that a 
recipient educational institution that 
administers or assists in the adminis-
tration of such scholarships, fellow-
ships, or other awards that are re-
stricted to members of one sex pro-
vides, or otherwise makes available, 
reasonable opportunities for similar 
studies for members of the other sex. 
Such opportunities may be derived 
from either domestic or foreign 
sources. 

(d) Aids, benefits or services not pro-
vided by recipient. (1) This paragraph (d) 
applies to any recipient that requires 
participation by any applicant, stu-
dent, or employee in any education 
program or activity not operated whol-
ly by such recipient, or that facilitates, 
permits, or considers such participa-
tion as part of or equivalent to an edu-
cation program or activity operated by 
such recipient, including participation 
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in educational consortia and coopera-
tive employment and student-teaching 
assignments. 

(2) Such recipient: 
(i) Shall develop and implement a 

procedure designed to assure itself that 
the operator or sponsor of such other 
education program or activity takes no 
action affecting any applicant, student, 
or employee of such recipient that 
these Title IX regulations would pro-
hibit such recipient from taking; and 

(ii) Shall not facilitate, require, per-
mit, or consider such participation if 
such action occurs. 

§ 1211.405 Housing. 
(a) Generally. A recipient shall not, 

on the basis of sex, apply different 
rules or regulations, impose different 
fees or requirements, or offer different 
services or benefits related to housing, 
except as provided in this section (in-
cluding housing provided only to mar-
ried students). 

(b) Housing provided by recipient. (1) A 
recipient may provide separate housing 
on the basis of sex. 

(2) Housing provided by a recipient to 
students of one sex, when compared to 
that provided to students of the other 
sex, shall be as a whole: 

(i) Proportionate in quantity to the 
number of students of that sex apply-
ing for such housing; and 

(ii) Comparable in quality and cost to 
the student. 

(c) Other housing. (1) A recipient shall 
not, on the basis of sex, administer dif-
ferent policies or practices concerning 
occupancy by its students of housing 
other than that provided by such re-
cipient. 

(2)(i) A recipient which, through so-
licitation, listing, approval of housing, 
or otherwise, assists any agency, orga-
nization, or person in making housing 
available to any of its students, shall 
take such reasonable action as may be 
necessary to assure itself that such 
housing as is provided to students of 
one sex, when compared to that pro-
vided to students of the other sex, is as 
a whole: 

(A) Proportionate in quantity; and 
(B) Comparable in quality and cost to 

the student. 
(ii) A recipient may render such as-

sistance to any agency, organization, 

or person that provides all or part of 
such housing to students of only one 
sex. 

§ 1211.410 Comparable facilities. 
A recipient may provide separate toi-

let, locker room, and shower facilities 
on the basis of sex, but such facilities 
provided for students of one sex shall 
be comparable to such facilities pro-
vided for students of the other sex. 

§ 1211.415 Access to course offerings. 
(a) A recipient shall not provide any 

course or otherwise carry out any of its 
education program or activity sepa-
rately on the basis of sex, or require or 
refuse participation therein by any of 
its students on such basis, including 
health, physical education, industrial, 
business, vocational, technical, home 
economics, music, and adult education 
courses. 

(b)(1) With respect to classes and ac-
tivities in physical education at the el-
ementary school level, the recipient 
shall comply fully with this section as 
expeditiously as possible but in no 
event later than one year from Sep-
tember 29, 2000. With respect to phys-
ical education classes and activities at 
the secondary and post-secondary lev-
els, the recipient shall comply fully 
with this section as expeditiously as 
possible but in no event later than 
three years from September 29, 2000. 

(2) This section does not prohibit 
grouping of students in physical edu-
cation classes and activities by ability 
as assessed by objective standards of 
individual performance developed and 
applied without regard to sex. 

(3) This section does not prohibit sep-
aration of students by sex within phys-
ical education classes or activities dur-
ing participation in wrestling, boxing, 
rugby, ice hockey, football, basketball, 
and other sports the purpose or major 
activity of which involves bodily con-
tact. 

(4) Where use of a single standard of 
measuring skill or progress in a phys-
ical education class has an adverse ef-
fect on members of one sex, the recipi-
ent shall use appropriate standards 
that do not have such effect. 

(5) Portions of classes in elementary 
and secondary schools, or portions of 
education programs or activities, that 
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deal exclusively with human sexuality 
may be conducted in separate sessions 
for boys and girls. 

(6) Recipients may make require-
ments based on vocal range or quality 
that may result in a chorus or choruses 
of one or predominantly one sex. 

§ 1211.420 Access to schools operated 
by LEAs. 

A recipient that is a local edu-
cational agency shall not, on the basis 
of sex, exclude any person from admis-
sion to: 

(a) Any institution of vocational edu-
cation operated by such recipient; or 

(b) Any other school or educational 
unit operated by such recipient, unless 
such recipient otherwise makes avail-
able to such person, pursuant to the 
same policies and criteria of admission, 
courses, services, and facilities com-
parable to each course, service, and fa-
cility offered in or through such 
schools. 

§ 1211.425 Counseling and use of ap-
praisal and counseling materials. 

(a) Counseling. A recipient shall not 
discriminate against any person on the 
basis of sex in the counseling or guid-
ance of students or applicants for ad-
mission. 

(b) Use of appraisal and counseling ma-
terials. A recipient that uses testing or 
other materials for appraising or coun-
seling students shall not use different 
materials for students on the basis of 
their sex or use materials that permit 
or require different treatment of stu-
dents on such basis unless such dif-
ferent materials cover the same occu-
pations and interest areas and the use 
of such different materials is shown to 
be essential to eliminate sex bias. Re-
cipients shall develop and use internal 
procedures for ensuring that such ma-
terials do not discriminate on the basis 
of sex. Where the use of a counseling 
test or other instrument results in a 
substantially disproportionate number 
of members of one sex in any particular 
course of study or classification, the 
recipient shall take such action as is 
necessary to assure itself that such dis-
proportion is not the result of discrimi-
nation in the instrument or its applica-
tion. 

(c) Disproportion in classes. Where a 
recipient finds that a particular class 
contains a substantially dispropor-
tionate number of individuals of one 
sex, the recipient shall take such ac-
tion as is necessary to assure itself 
that such disproportion is not the re-
sult of discrimination on the basis of 
sex in counseling or appraisal mate-
rials or by counselors. 

§ 1211.430 Financial assistance. 
(a) General. Except as provided in 

paragraphs (b) and (c) of this section, 
in providing financial assistance to any 
of its students, a recipient shall not: 

(1) On the basis of sex, provide dif-
ferent amounts or types of such assist-
ance, limit eligibility for such assist-
ance that is of any particular type or 
source, apply different criteria, or oth-
erwise discriminate; 

(2) Through solicitation, listing, ap-
proval, provision of facilities, or other 
services, assist any foundation, trust, 
agency, organization, or person that 
provides assistance to any of such re-
cipient’s students in a manner that dis-
criminates on the basis of sex; or 

(3) Apply any rule or assist in appli-
cation of any rule concerning eligi-
bility for such assistance that treats 
persons of one sex differently from per-
sons of the other sex with regard to 
marital or parental status. 

(b) Financial aid established by certain 
legal instruments. (1) A recipient may 
administer or assist in the administra-
tion of scholarships, fellowships, or 
other forms of financial assistance es-
tablished pursuant to domestic or for-
eign wills, trusts, bequests, or similar 
legal instruments or by acts of a for-
eign government that require that 
awards be made to members of a par-
ticular sex specified therein; Provided, 
that the overall effect of the award of 
such sex-restricted scholarships, fel-
lowships, and other forms of financial 
assistance does not discriminate on the 
basis of sex. 

(2) To ensure nondiscriminatory 
awards of assistance as required in 
paragraph (b)(1) of this section, recipi-
ents shall develop and use procedures 
under which: 

(i) Students are selected for award of 
financial assistance on the basis of 
nondiscriminatory criteria and not on 
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the basis of availability of funds re-
stricted to members of a particular sex; 

(ii) An appropriate sex-restricted 
scholarship, fellowship, or other form 
of financial assistance is allocated to 
each student selected under paragraph 
(b)(2)(i) of this section; and 

(iii) No student is denied the award 
for which he or she was selected under 
paragraph (b)(2)(i) of this section be-
cause of the absence of a scholarship, 
fellowship, or other form of financial 
assistance designated for a member of 
that student’s sex. 

(c) Athletic scholarships. (1) To the ex-
tent that a recipient awards athletic 
scholarships or grants-in-aid, it must 
provide reasonable opportunities for 
such awards for members of each sex in 
proportion to the number of students 
of each sex participating in inter-
scholastic or intercollegiate athletics. 

(2) A recipient may provide separate 
athletic scholarships or grants-in-aid 
for members of each sex as part of sep-
arate athletic teams for members of 
each sex to the extent consistent with 
this paragraph (c) and § 1211.450. 

§ 1211.435 Employment assistance to 
students. 

(a) Assistance by recipient in making 
available outside employment. A recipi-
ent that assists any agency, organiza-
tion, or person in making employment 
available to any of its students: 

(1) Shall assure itself that such em-
ployment is made available without 
discrimination on the basis of sex; and 

(2) Shall not render such services to 
any agency, organization, or person 
that discriminates on the basis of sex 
in its employment practices. 

(b) Employment of students by recipi-
ents. A recipient that employs any of 
its students shall not do so in a manner 
that violates §§ 1211.500 through 
1211.550. 

§ 1211.440 Health and insurance bene-
fits and services. 

Subject to § 1211.235(d), in providing a 
medical, hospital, accident, or life in-
surance benefit, service, policy, or plan 
to any of its students, a recipient shall 
not discriminate on the basis of sex, or 
provide such benefit, service, policy, or 
plan in a manner that would violate 
§§ 1211.500 through 1211.550 if it were 

provided to employees of the recipient. 
This section shall not prohibit a recipi-
ent from providing any benefit or serv-
ice that may be used by a different pro-
portion of students of one sex than of 
the other, including family planning 
services. However, any recipient that 
provides full coverage health service 
shall provide gynecological care. 

§ 1211.445 Marital or parental status. 

(a) Status generally. A recipient shall 
not apply any rule concerning a stu-
dent’s actual or potential parental, 
family, or marital status that treats 
students differently on the basis of sex. 

(b) Pregnancy and related conditions. 
(1) A recipient shall not discriminate 
against any student, or exclude any 
student from its education program or 
activity, including any class or extra-
curricular activity, on the basis of such 
student’s pregnancy, childbirth, false 
pregnancy, termination of pregnancy, 
or recovery therefrom, unless the stu-
dent requests voluntarily to partici-
pate in a separate portion of the pro-
gram or activity of the recipient. 

(2) A recipient may require such a 
student to obtain the certification of a 
physician that the student is phys-
ically and emotionally able to continue 
participation as long as such a certifi-
cation is required of all students for 
other physical or emotional conditions 
requiring the attention of a physician. 

(3) A recipient that operates a por-
tion of its education program or activ-
ity separately for pregnant students, 
admittance to which is completely vol-
untary on the part of the student as 
provided in paragraph (b)(1) of this sec-
tion, shall ensure that the separate 
portion is comparable to that offered 
to non-pregnant students. 

(4) Subject to § 1211.235(d), a recipient 
shall treat pregnancy, childbirth, false 
pregnancy, termination of pregnancy 
and recovery therefrom in the same 
manner and under the same policies as 
any other temporary disability with re-
spect to any medical or hospital ben-
efit, service, plan, or policy that such 
recipient administers, operates, offers, 
or participates in with respect to stu-
dents admitted to the recipient’s edu-
cational program or activity. 
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(5) In the case of a recipient that does 
not maintain a leave policy for its stu-
dents, or in the case of a student who 
does not otherwise qualify for leave 
under such a policy, a recipient shall 
treat pregnancy, childbirth, false preg-
nancy, termination of pregnancy, and 
recovery therefrom as a justification 
for a leave of absence for as long a pe-
riod of time as is deemed medically 
necessary by the student’s physician, 
at the conclusion of which the student 
shall be reinstated to the status that 
she held when the leave began. 

§ 1211.450 Athletics. 

(a) General. No person shall, on the 
basis of sex, be excluded from partici-
pation in, be denied the benefits of, be 
treated differently from another per-
son, or otherwise be discriminated 
against in any interscholastic, inter-
collegiate, club, or intramural ath-
letics offered by a recipient, and no re-
cipient shall provide any such athletics 
separately on such basis. 

(b) Separate teams. Notwithstanding 
the requirements of paragraph (a) of 
this section, a recipient may operate or 
sponsor separate teams for members of 
each sex where selection for such 
teams is based upon competitive skill 
or the activity involved is a contact 
sport. However, where a recipient oper-
ates or sponsors a team in a particular 
sport for members of one sex but oper-
ates or sponsors no such team for mem-
bers of the other sex, and athletic op-
portunities for members of that sex 
have previously been limited, members 
of the excluded sex must be allowed to 
try out for the team offered unless the 
sport involved is a contact sport. For 
the purposes of these Title IX regula-
tions, contact sports include boxing, 
wrestling, rugby, ice hockey, football, 
basketball, and other sports the pur-
pose or major activity of which in-
volves bodily contact. 

(c) Equal opportunity. (1) A recipient 
that operates or sponsors inter-
scholastic, intercollegiate, club, or in-
tramural athletics shall provide equal 
athletic opportunity for members of 
both sexes. In determining whether 
equal opportunities are available, the 
designated agency official will con-
sider, among other factors: 

(i) Whether the selection of sports 
and levels of competition effectively 
accommodate the interests and abili-
ties of members of both sexes; 

(ii) The provision of equipment and 
supplies; 

(iii) Scheduling of games and prac-
tice time; 

(iv) Travel and per diem allowance; 
(v) Opportunity to receive coaching 

and academic tutoring; 
(vi) Assignment and compensation of 

coaches and tutors; 
(vii) Provision of locker rooms, prac-

tice, and competitive facilities; 
(viii) Provision of medical and train-

ing facilities and services; 
(ix) Provision of housing and dining 

facilities and services; 
(x) Publicity. 
(2) For purposes of paragraph (c)(1) of 

this section, unequal aggregate expend-
itures for members of each sex or un-
equal expenditures for male and female 
teams if a recipient operates or spon-
sors separate teams will not constitute 
noncompliance with this section, but 
the designated agency official may 
consider the failure to provide nec-
essary funds for teams for one sex in 
assessing equality of opportunity for 
members of each sex. 

(d) Adjustment period. A recipient that 
operates or sponsors interscholastic, 
intercollegiate, club, or intramural 
athletics at the elementary school 
level shall comply fully with this sec-
tion as expeditiously as possible but in 
no event later than one year from Sep-
tember 29, 2000. A recipient that oper-
ates or sponsors interscholastic, inter-
collegiate, club, or intramural ath-
letics at the secondary or postsec-
ondary school level shall comply fully 
with this section as expeditiously as 
possible but in no event later than 
three years from September 29, 2000. 

§ 1211.455 Textbooks and curricular 
material. 

Nothing in these Title IX regulations 
shall be interpreted as requiring or pro-
hibiting or abridging in any way the 
use of particular textbooks or cur-
ricular materials. 
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Subpart E—Discrimination on the 
Basis of Sex in Employment in 
Education Programs or Activi-
ties Prohibited 

§ 1211.500 Employment. 

(a) General. (1) No person shall, on 
the basis of sex, be excluded from par-
ticipation in, be denied the benefits of, 
or be subjected to discrimination in 
employment, or recruitment, consider-
ation, or selection therefor, whether 
full-time or part-time, under any edu-
cation program or activity operated by 
a recipient that receives Federal finan-
cial assistance. 

(2) A recipient shall make all em-
ployment decisions in any education 
program or activity operated by such 
recipient in a nondiscriminatory man-
ner and shall not limit, segregate, or 
classify applicants or employees in any 
way that could adversely affect any ap-
plicant’s or employee’s employment 
opportunities or status because of sex. 

(3) A recipient shall not enter into 
any contractual or other relationship 
which directly or indirectly has the ef-
fect of subjecting employees or stu-
dents to discrimination prohibited by 
§§ 1211.500 through 1211.550, including 
relationships with employment and re-
ferral agencies, with labor unions, and 
with organizations providing or admin-
istering fringe benefits to employees of 
the recipient. 

(4) A recipient shall not grant pref-
erences to applicants for employment 
on the basis of attendance at any edu-
cational institution or entity that ad-
mits as students only or predominantly 
members of one sex, if the giving of 
such preferences has the effect of dis-
criminating on the basis of sex in vio-
lation of these Title IX regulations. 

(b) Application. The provisions of 
§§ 1211.500 through 1211.550 apply to: 

(1) Recruitment, advertising, and the 
process of application for employment; 

(2) Hiring, upgrading, promotion, 
consideration for and award of tenure, 
demotion, transfer, layoff, termi-
nation, application of nepotism poli-
cies, right of return from layoff, and 
rehiring; 

(3) Rates of pay or any other form of 
compensation, and changes in com-
pensation; 

(4) Job assignments, classifications, 
and structure, including position de-
scriptions, lines of progression, and se-
niority lists; 

(5) The terms of any collective bar-
gaining agreement; 

(6) Granting and return from leaves 
of absence, leave for pregnancy, child-
birth, false pregnancy, termination of 
pregnancy, leave for persons of either 
sex to care for children or dependents, 
or any other leave; 

(7) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the recipient; 

(8) Selection and financial support 
for training, including apprenticeship, 
professional meetings, conferences, and 
other related activities, selection for 
tuition assistance, selection for 
sabbaticals and leaves of absence to 
pursue training; 

(9) Employer-sponsored activities, in-
cluding social or recreational pro-
grams; and 

(10) Any other term, condition, or 
privilege of employment. 

§ 1211.505 Employment criteria. 

A recipient shall not administer or 
operate any test or other criterion for 
any employment opportunity that has 
a disproportionately adverse effect on 
persons on the basis of sex unless: 

(a) Use of such test or other criterion 
is shown to predict validly successful 
performance in the position in ques-
tion; and 

(b) Alternative tests or criteria for 
such purpose, which do not have such 
disproportionately adverse effect, are 
shown to be unavailable. 

§ 1211.510 Recruitment. 

(a) Nondiscriminatory recruitment and 
hiring. A recipient shall not discrimi-
nate on the basis of sex in the recruit-
ment and hiring of employees. Where a 
recipient has been found to be pres-
ently discriminating on the basis of sex 
in the recruitment or hiring of employ-
ees, or has been found to have so dis-
criminated in the past, the recipient 
shall recruit members of the sex so dis-
criminated against so as to overcome 
the effects of such past or present dis-
crimination. 
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(b) Recruitment patterns. A recipient 
shall not recruit primarily or exclu-
sively at entities that furnish as appli-
cants only or predominantly members 
of one sex if such actions have the ef-
fect of discriminating on the basis of 
sex in violation of §§ 1211.500 through 
1211.550. 

§ 1211.515 Compensation. 

A recipient shall not make or enforce 
any policy or practice that, on the 
basis of sex: 

(a) Makes distinctions in rates of pay 
or other compensation; 

(b) Results in the payment of wages 
to employees of one sex at a rate less 
than that paid to employees of the op-
posite sex for equal work on jobs the 
performance of which requires equal 
skill, effort, and responsibility, and 
that are performed under similar work-
ing conditions. 

§ 1211.520 Job classification and struc-
ture. 

A recipient shall not: 
(a) Classify a job as being for males 

or for females; 
(b) Maintain or establish separate 

lines of progression, seniority lists, ca-
reer ladders, or tenure systems based 
on sex; or 

(c) Maintain or establish separate 
lines of progression, seniority systems, 
career ladders, or tenure systems for 
similar jobs, position descriptions, or 
job requirements that classify persons 
on the basis of sex, unless sex is a bona 
fide occupational qualification for the 
positions in question as set forth in 
§ 1211.550. 

§ 1211.525 Fringe benefits. 

(a) ‘‘Fringe benefits’’ defined. For pur-
poses of these Title IX regulations, 
fringe benefits means: Any medical, hos-
pital, accident, life insurance, or re-
tirement benefit, service, policy or 
plan, any profit-sharing or bonus plan, 
leave, and any other benefit or service 
of employment not subject to the pro-
vision of § 1211.515. 

(b) Prohibitions. A recipient shall not: 
(1) Discriminate on the basis of sex 

with regard to making fringe benefits 
available to employees or make fringe 
benefits available to spouses, families, 

or dependents of employees differently 
upon the basis of the employee’s sex; 

(2) Administer, operate, offer, or par-
ticipate in a fringe benefit plan that 
does not provide for equal periodic ben-
efits for members of each sex and for 
equal contributions to the plan by such 
recipient for members of each sex; or 

(3) Administer, operate, offer, or par-
ticipate in a pension or retirement plan 
that establishes different optional or 
compulsory retirement ages based on 
sex or that otherwise discriminates in 
benefits on the basis of sex. 

§ 1211.530 Marital or parental status. 
(a) General. A recipient shall not 

apply any policy or take any employ-
ment action: 

(1) Concerning the potential marital, 
parental, or family status of an em-
ployee or applicant for employment 
that treats persons differently on the 
basis of sex; or 

(2) Which is based upon whether an 
employee or applicant for employment 
is the head of household or principal 
wage earner in such employee’s or ap-
plicant’s family unit. 

(b) Pregnancy. A recipient shall not 
discriminate against or exclude from 
employment any employee or applicant 
for employment on the basis of preg-
nancy, childbirth, false pregnancy, ter-
mination of pregnancy, or recovery 
therefrom. 

(c) Pregnancy as a temporary disability. 
Subject to § 1211.235(d), a recipient shall 
treat pregnancy, childbirth, false preg-
nancy, termination of pregnancy, re-
covery therefrom, and any temporary 
disability resulting therefrom as any 
other temporary disability for all job- 
related purposes, including commence-
ment, duration, and extensions of 
leave, payment of disability income, 
accrual of seniority and any other ben-
efit or service, and reinstatement, and 
under any fringe benefit offered to em-
ployees by virtue of employment. 

(d) Pregnancy leave. In the case of a 
recipient that does not maintain a 
leave policy for its employees, or in the 
case of an employee with insufficient 
leave or accrued employment time to 
qualify for leave under such a policy, a 
recipient shall treat pregnancy, child-
birth, false pregnancy, termination of 
pregnancy, and recovery therefrom as a 
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justification for a leave of absence 
without pay for a reasonable period of 
time, at the conclusion of which the 
employee shall be reinstated to the sta-
tus that she held when the leave began 
or to a comparable position, without 
decrease in rate of compensation or 
loss of promotional opportunities, or 
any other right or privilege of employ-
ment. 

§ 1211.535 Effect of state or local law 
or other requirements. 

(a) Prohibitory requirements. The obli-
gation to comply with §§ 1211.500 
through 1211.550 is not obviated or alle-
viated by the existence of any State or 
local law or other requirement that im-
poses prohibitions or limits upon em-
ployment of members of one sex that 
are not imposed upon members of the 
other sex. 

(b) Benefits. A recipient that provides 
any compensation, service, or benefit 
to members of one sex pursuant to a 
State or local law or other requirement 
shall provide the same compensation, 
service, or benefit to members of the 
other sex. 

§ 1211.540 Advertising. 
A recipient shall not in any adver-

tising related to employment indicate 
preference, limitation, specification, or 
discrimination based on sex unless sex 
is a bona fide occupational qualifica-
tion for the particular job in question. 

§ 1211.545 Pre-employment inquiries. 
(a) Marital status. A recipient shall 

not make pre-employment inquiry as 
to the marital status of an applicant 
for employment, including whether 
such applicant is ‘‘Miss’’ or ‘‘Mrs.’’ 

(b) Sex. A recipient may make pre- 
employment inquiry as to the sex of an 
applicant for employment, but only if 
such inquiry is made equally of such 
applicants of both sexes and if the re-
sults of such inquiry are not used in 
connection with discrimination prohib-
ited by these Title IX regulations. 

§ 1211.550 Sex as a bona fide occupa-
tional qualification. 

A recipient may take action other-
wise prohibited by §§ 1211.500 through 
1211.550 provided it is shown that sex is 
a bona fide occupational qualification 

for that action, such that consider-
ation of sex with regard to such action 
is essential to successful operation of 
the employment function concerned. A 
recipient shall not take action pursu-
ant to this section that is based upon 
alleged comparative employment char-
acteristics or stereotyped characteriza-
tions of one or the other sex, or upon 
preference based on sex of the recipi-
ent, employees, students, or other per-
sons, but nothing contained in this sec-
tion shall prevent a recipient from con-
sidering an employee’s sex in relation 
to employment in a locker room or toi-
let facility used only by members of 
one sex. 

Subpart F—Procedures 

§ 1211.600 Notice of covered programs. 

Within 60 days of September 29, 2000, 
each Federal agency that awards Fed-
eral financial assistance shall publish 
in the FEDERAL REGISTER a notice of 
the programs covered by these Title IX 
regulations. Each such Federal agency 
shall periodically republish the notice 
of covered programs to reflect changes 
in covered programs. Copies of this no-
tice also shall be made available upon 
request to the Federal agency’s office 
that enforces Title IX. 

§ 1211.605 Compliance information. 

(a) Cooperation and assistance. The 
designated agency official shall to the 
fullest extent practicable seek the co-
operation of recipients in obtaining 
compliance with these Title IX regula-
tions and shall provide assistance and 
guidance to recipients to help them 
comply voluntarily with these Title IX 
regulations. 

(b) Compliance reports. Each recipient 
shall keep such records and submit to 
the designated agency official (or des-
ignee) timely, complete, and accurate 
compliance reports at such times, and 
in such form and containing such infor-
mation, as the designated agency offi-
cial (or designee) may determine to be 
necessary to enable the official to as-
certain whether the recipient has com-
plied or is complying with these Title 
IX regulations. In the case of any pro-
gram under which a primary recipient 
extends Federal financial assistance to 

VerDate Mar<15>2010 12:12 Sep 29, 2011 Jkt 223139 PO 00000 Frm 00821 Fmt 8010 Sfmt 8010 Y:\SGML\223139.XXX 223139er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



812 

36 CFR Ch. XII (7–1–11 Edition) § 1211.610 

any other recipient, such other recipi-
ent shall also submit such compliance 
reports to the primary recipient as 
may be necessary to enable the pri-
mary recipient to carry out its obliga-
tions under these Title IX regulations. 

(c) Access to sources of information. 
Each recipient shall permit access by 
the designated agency official (or des-
ignee) during normal business hours to 
such of its books, records, accounts, 
and other sources of information, and 
its facilities as may be pertinent to as-
certain compliance with these Title IX 
regulations. Where any information re-
quired of a recipient is in the exclusive 
possession of any other agency, institu-
tion, or person and this agency, insti-
tution, or person shall fail or refuse to 
furnish this information the recipient 
shall so certify in its report and shall 
set forth what efforts it has made to 
obtain the information. Asserted con-
siderations of privacy or confiden-
tiality may not operate to bar the 
agency from evaluating or seeking to 
enforce compliance with these Title IX 
regulations. Information of a confiden-
tial nature obtained in connection with 
compliance evaluation or enforcement 
shall not be disclosed except where 
necessary in formal enforcement pro-
ceedings or where otherwise required 
by law. 

(d) Information to beneficiaries and 
participants. Each recipient shall make 
available to participants, beneficiaries, 
and other interested persons such in-
formation regarding the provisions of 
these Title IX regulations and their ap-
plicability to the program for which 
the recipient receives Federal financial 
assistance, and make such information 
available to them in such manner, as 
the designated agency official finds 
necessary to apprise such persons of 
the protections against discrimination 
assured them by Title IX and these 
Title IX regulations. 

[65 FR 52886, Aug. 30, 2000] 

§ 1211.610 Conduct of investigations. 

(a) Periodic compliance reviews. The 
designated agency official (or designee) 
shall from time to time review the 
practices of recipients to determine 
whether they are complying with these 
Title IX regulations. 

(b) Complaints. Any person who be-
lieves himself or herself or any specific 
class of individuals to be subjected to 
discrimination prohibited by these 
Title IX regulations may by himself or 
herself or by a representative file with 
the designated agency official (or des-
ignee) a written complaint. A com-
plaint must be filed not later than 180 
days from the date of the alleged dis-
crimination, unless the time for filing 
is extended by the designated agency 
official (or designee). 

(c) Investigations. The designated 
agency official (or designee) will make 
a prompt investigation whenever a 
compliance review, report, complaint, 
or any other information indicates a 
possible failure to comply with these 
Title IX regulations. The investigation 
should include, where appropriate, a re-
view of the pertinent practices and 
policies of the recipient, the cir-
cumstances under which the possible 
noncompliance with these Title IX reg-
ulations occurred, and other factors 
relevant to a determination as to 
whether the recipient has failed to 
comply with these Title IX regulations. 

(d) Resolution of matters. (1) If an in-
vestigation pursuant to paragraph (c) 
of this section indicates a failure to 
comply with these Title IX regulations, 
the designated agency official (or des-
ignee) will so inform the recipient and 
the matter will be resolved by informal 
means whenever possible. If it has been 
determined that the matter cannot be 
resolved by informal means, action will 
be taken as provided for in § 1211.615. 

(2) If an investigation does not war-
rant action pursuant to paragraph (d) 
(1) of this section the designated agen-
cy official (or designee) will so inform 
the recipient and the complainant, if 
any, in writing. 

(e) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person 
shall intimidate, threaten, coerce, or 
discriminate against any individual for 
the purpose of interfering with any 
right or privilege secured by Title IX 
or these Title IX regulations, or be-
cause he or she has made a complaint, 
testified, assisted, or participated in 
any manner in an investigation, pro-
ceeding, or hearing under these Title 
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IX regulations. The identity of com-
plainants shall be kept confidential ex-
cept to the extent necessary to carry 
out the purposes of these Title IX regu-
lations, including the conduct of any 
investigation, hearing, or judicial pro-
ceeding arising under these Title IX 
regulations. 

[65 FR 52887, Aug. 30, 2000] 

§ 1211.615 Procedure for effecting com-
pliance. 

(a) General. If there appears to be a 
failure or threatened failure to comply 
with these Title IX regulations, and if 
the noncompliance or threatened non-
compliance cannot be corrected by in-
formal means, compliance with these 
Title IX regulations may be effected by 
the suspension or termination of or re-
fusal to grant or to continue Federal fi-
nancial assistance or by any other 
means authorized by law. Such other 
means may include, but are not limited 
to: 

(1) A reference to the Department of 
Justice with a recommendation that 
appropriate proceedings be brought to 
enforce any rights of the United States 
under any law of the United States, or 
any assurance or other contractual un-
dertaking; and 

(2) Any applicable proceeding under 
State or local law. 

(b) Noncompliance with § 1211.115. If an 
applicant fails or refuses to furnish an 
assurance or otherwise fails or refuses 
to comply with a requirement imposed 
by or pursuant to § 1211.115, Federal fi-
nancial assistance may be refused in 
accordance with the procedures of 
paragraph (c) of this section. The agen-
cy shall not be required to provide as-
sistance in such a case during the pend-
ency of the administrative proceedings 
under paragraph (c) of this section ex-
cept that the agency shall continue as-
sistance during the pendency of such 
proceedings where such assistance is 
due and payable pursuant to an appli-
cation therefor approved prior to Sep-
tember 29, 2000. 

(c) Termination of or refusal to grant or 
to continue Federal financial assistance. 
(1) No order suspending, terminating, 
or refusing to grant or continue Fed-
eral financial assistance shall become 
effective until: 

(i) The designated agency official has 
advised the applicant or recipient of its 
failure to comply and has determined 
that compliance cannot be secured by 
voluntary means; 

(ii) There has been an express finding 
on the record, after opportunity for 
hearing, of a failure by the applicant or 
recipient to comply with a requirement 
imposed by or pursuant to these Title 
IX regulations; and 

(iii) The expiration of 30 days after 
the Archivist has filed with the com-
mittee of the House, and the com-
mittee of the Senate having legislative 
jurisdiction over the program involved, 
a full written report of the cir-
cumstances and the grounds for such 
action. 

(2) Any action to suspend or termi-
nate or to refuse to grant or to con-
tinue Federal financial assistance shall 
be limited to the particular political 
entity, or part thereof, or other appli-
cant or recipient as to whom such a 
finding has been made and shall be lim-
ited in its effect to the particular pro-
gram, or part thereof, in which such 
noncompliance has been so found. 

(d) Other means authorized by law. (1) 
No action to effect compliance by any 
other means authorized by law shall be 
taken until: 

(i) The designated agency official has 
determined that compliance cannot be 
secured by voluntary means; 

(ii) The recipient has been notified of 
its failure to comply and of the action 
to be taken to effect compliance; and 

(iii) The expiration of at least 10 days 
from the mailing of such notice to the 
recipient. 

(2) During this period of at least 10 
days additional efforts shall be made to 
persuade the recipient to comply with 
these Title IX regulations and to take 
such corrective action as may be ap-
propriate. 

[65 FR 52887, Aug. 30, 2000] 

§ 1211.620 Hearings. 
(a) Opportunity for hearing. Whenever 

an opportunity for a hearing is re-
quired by § 1211.615(c), reasonable no-
tice shall be given by registered or cer-
tified mail, return receipt requested, to 
the affected applicant or recipient. 
This notice shall advise the applicant 
or recipient of the action proposed to 
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be taken, the specific provision under 
which the proposed action against it is 
to be taken, and the matters of fact or 
law asserted as the basis for this ac-
tion, and either: 

(1) Fix a date not less than 20 days 
after the date of such notice within 
which the applicant or recipient may 
request of the designated agency offi-
cial that the matter be scheduled for 
hearing; or 

(2) Advise the applicant or recipient 
that the matter in question has been 
set down for hearing at a stated place 
and time. The time and place so fixed 
shall be reasonable and shall be subject 
to change for cause. The complainant, 
if any, shall be advised of the time and 
place of the hearing. An applicant or 
recipient may waive a hearing and sub-
mit written information and argument 
for the record. The failure of an appli-
cant or recipient to request a hearing 
for which a date has been set shall be 
deemed to be a waiver of the right to a 
hearing under 20 U.S.C. 1682 and 
§ 1211.615(c) and consent to the making 
of a decision on the basis of such infor-
mation as may be filed as the record. 

(b) Time and place of hearing. Hear-
ings shall be held at the offices of the 
agency in Washington, DC, at a time 
fixed by the designated agency official 
unless the official determines that the 
convenience of the applicant or recipi-
ent or of the agency requires that an-
other place be selected. Hearings shall 
be held before a hearing officer des-
ignated in accordance with 5 U.S.C. 
556(b). 

(c) Right to counsel. In all proceedings 
under this section, the applicant or re-
cipient and the agency shall have the 
right to be represented by counsel. 

(d) Procedures, evidence, and record. (1) 
The hearing, decision, and any admin-
istrative review thereof shall be con-
ducted in conformity with 5 U.S.C. 554– 
557 (sections 5 through 8 of the Admin-
istrative Procedure Act), and in ac-
cordance with such rules of procedure 
as are proper (and not inconsistent 
with this section) relating to the con-
duct of the hearing, giving of notices 
subsequent to those provided for in 
paragraph (a) of this section, taking of 
testimony, exhibits, arguments and 
briefs, requests for findings, and other 
related matters. Both the agency and 

the applicant or recipient shall be enti-
tled to introduce all relevant evidence 
on the issues as stated in the notice for 
hearing or as determined by the hear-
ing officer at the outset of or during 
the hearing. Any person (other than a 
Government employee considered to be 
on official business) who, having been 
invited or requested to appear and tes-
tify as a witness on the Government’s 
behalf, attends at a time and place 
scheduled for a hearing provided for by 
these Title IX regulations, may be re-
imbursed for his or her travel and ac-
tual expenses of attendance in an 
amount not to exceed the amount pay-
able under the standardized travel reg-
ulations to a Government employee 
traveling on official business. 

(2) Technical rules of evidence shall 
not apply to hearings conducted pursu-
ant to these Title IX regulations, but 
rules or principles designed to assure 
production of the most credible evi-
dence available and to subject testi-
mony to test by cross-examination 
shall be applied where reasonably nec-
essary by the hearing officer. The hear-
ing officer may exclude irrelevant, im-
material, or unduly repetitious evi-
dence. All documents and other evi-
dence offered or taken for the record 
shall be open to examination by the 
parties and opportunity shall be given 
to refute facts and arguments advanced 
on either side of the issues. A tran-
script shall be made of the oral evi-
dence except to the extent the sub-
stance thereof is stipulated for the 
record. All decisions shall be based 
upon the hearing record and written 
findings shall be made. 

(e) Consolidated or joint hearings. In 
cases in which the same or related 
facts are asserted to constitute non-
compliance with these Title IX regula-
tions with respect to two or more pro-
grams to which these Title IX regula-
tions apply, or noncompliance with 
these Title IX regulations and the reg-
ulations of one or more other Federal 
departments or agencies issued under 
Title IX, the designated agency official 
may, by agreement with such other de-
partments or agencies where applica-
ble, provide for the conduct of consoli-
dated or joint hearings, and for the ap-
plication to such hearings of rules of 
procedures not inconsistent with these 
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Title IX regulations. Final decisions in 
such cases, insofar as these Title IX 
regulations are concerned, shall be 
made in accordance with § 1211.625. 

[65 FR 52887, Aug. 30, 2000] 

§ 1211.625 Decisions and notices. 

(a) Decisions by hearing officers. After 
a hearing is held by a hearing officer 
such hearing officer shall either make 
an initial decision, if so authorized, or 
certify the entire record including rec-
ommended findings and proposed deci-
sion to the reviewing authority for a 
final decision, and a copy of such ini-
tial decision or certification shall be 
mailed to the applicant or recipient 
and to the complainant, if any. Where 
the initial decision referred to in this 
paragraph or in paragraph (c) of this 
section is made by the hearing officer, 
the applicant or recipient or the coun-
sel for the agency may, within the pe-
riod provided for in the rules of proce-
dure issued by the designated agency 
official, file with the reviewing author-
ity exceptions to the initial decision, 
with the reasons therefor. Upon the fil-
ing of such exceptions the reviewing 
authority shall review the initial deci-
sion and issue its own decision thereof 
including the reasons therefor. In the 
absence of exceptions the initial deci-
sion shall constitute the final decision, 
subject to the provisions of paragraph 
(e) of this section. 

(b) Decisions on record or review by the 
reviewing authority. Whenever a record 
is certified to the reviewing authority 
for decision or it reviews the decision 
of a hearing officer pursuant to para-
graph (a) or (c) of this section, the ap-
plicant or recipient shall be given rea-
sonable opportunity to file with it 
briefs or other written statements of 
its contentions, and a copy of the final 
decision of the reviewing authority 
shall be given in writing to the appli-
cant or recipient and to the complain-
ant, if any. 

(c) Decisions on record where a hearing 
is waived. Whenever a hearing is waived 
pursuant to § 1211.620, the reviewing au-
thority shall make its final decision on 
the record or refer the matter to a 
hearing officer for an initial decision 
to be made on the record. A copy of 
such decision shall be given in writing 

to the applicant or recipient, and to 
the complainant, if any. 

(d) Rulings required. Each decision of 
a hearing officer or reviewing author-
ity shall set forth a ruling on each 
finding, conclusion, or exception pre-
sented, and shall identify the require-
ment or requirements imposed by or 
pursuant to these Title IX regulations 
with which it is found that the appli-
cant or recipient has failed to comply. 

(e) Review in certain cases by the Ar-
chivist of the United States. If the Archi-
vist has not personally made the final 
decision referred to in paragraph (a), 
(b), or (c) of this section, a recipient or 
applicant or the counsel for the agency 
may request the Archivist to review a 
decision of the reviewing authority in 
accordance with rules of procedure 
issued by the designated agency offi-
cial. Such review is not a matter of 
right and shall be granted only where 
the Archivist determines there are spe-
cial and important reasons therefor. 
The Archivist may grant or deny such 
request, in whole or in part. The Archi-
vist may also review such a decision 
upon his own motion in accordance 
with rules of procedure issued by the 
National Archives and Records Admin-
istration. In the absence of a review 
under this paragraph (e), a final deci-
sion referred to in paragraph (a), (b), or 
(c) of this section shall become the 
final decision of the agency when the 
Archivist transmits it as such to Con-
gressional committees with the report 
required under 20 U.S.C. 1682. Failure of 
an applicant or recipient to file an ex-
ception with the reviewing authority 
or to request review under this para-
graph (e) shall not be deemed a failure 
to exhaust administrative remedies for 
the purpose of obtaining judicial re-
view. 

(f) Content of orders. The final deci-
sion may provide for suspension or ter-
mination of, or refusal to grant or con-
tinue Federal financial assistance, in 
whole or in part, to which these Title 
IX regulations apply, and may contain 
such terms, conditions, and other pro-
visions as are consistent with and will 
effectuate the purposes of Title IX and 
these Title IX regulations, including 
provisions designed to assure that no 
Federal financial assistance to which 
these Title IX regulations apply will 
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thereafter be extended under such law 
or laws to the applicant or recipient 
determined by such decision to be in 
default in its performance of an assur-
ance given by it pursuant to these 
Title IX regulations, or to have other-
wise failed to comply with these Title 
IX regulations unless and until it cor-
rects its noncompliance and satisfies 
the designated agency official that it 
will fully comply with these Title IX 
regulations. 

(g) Post-termination proceedings. (1) An 
applicant or recipient adversely af-
fected by an order issued under para-
graph (f) of this section shall be re-
stored to full eligibility to receive Fed-
eral financial assistance if it satisfies 
the terms and conditions of that order 
for such eligibility or if it brings itself 
into compliance with these Title IX 
regulations and provides reasonable as-
surance that it will fully comply with 
these Title IX regulations. An elemen-
tary or secondary school or school sys-
tem that is unable to file an assurance 
of compliance shall be restored to full 
eligibility to receive Federal financial 
assistance if it files a court order or a 
plan for desegregation that meets the 
applicable requirements and provides 
reasonable assurance that it will com-
ply with the court order or plan. 

(2) Any applicant or recipient ad-
versely affected by an order entered 
pursuant to paragraph (f) of this sec-
tion may at any time request the des-
ignated agency official to restore fully 
its eligibility to receive Federal finan-
cial assistance. Any such request shall 
be supported by information showing 
that the applicant or recipient has met 
the requirements of paragraph (g)(1) of 
this section. If the designated agency 
official determines that those require-
ments have been satisfied, the official 
shall restore such eligibility. 

(3) If the designated agency official 
denies any such request, the applicant 
or recipient may submit a request for a 
hearing in writing, specifying why it 
believes such official to have been in 
error. It shall thereupon be given an 
expeditious hearing, with a decision on 
the record, in accordance with rules of 
procedure issued by the designated 
agency official. The applicant or recipi-
ent will be restored to such eligibility 
if it proves at such hearing that it sat-

isfied the requirements of paragraph 
(g)(1) of this section. While proceedings 
under this paragraph (g) are pending, 
the sanctions imposed by the order 
issued under paragraph (f) of this sec-
tion shall remain in effect. 

[65 FR 52888, Aug. 30, 2000] 

§ 1211.630 Judicial review. 

Action taken pursuant to 20 U.S.C. 
1682 is subject to judicial review as pro-
vided in 20 U.S.C. 1683. 

[65 FR 52889, Aug. 30, 2000] 

§ 1211.635 Forms and instructions; co-
ordination. 

(a) Forms and instructions. The des-
ignated agency official shall issue and 
promptly make available to interested 
persons forms and detailed instructions 
and procedures for implementing these 
Title IX regulations. 

(b) Supervision and coordination. The 
Archivist or his designee may from 
time to time assign to officials of the 
agency, or to officials of other depart-
ments or agencies of the Government 
with the consent of such departments 
or agencies, responsibilities in connec-
tion with the effectuation of the pur-
poses of Title IX and these Title IX 
regulations (other than responsibility 
for review as provided in § 1211.625(e)), 
including the achievements of effective 
coordination and maximum uniformity 
within the agency and within the Exec-
utive Branch of the Government in the 
application of Title IX and these Title 
IX regulations to similar programs and 
in similar situations. Any action 
taken, determination made, or require-
ment imposed by an official of another 
department or agency acting pursuant 
to an assignment of responsibility 
under this section shall have the same 
effect as though such action had been 
taken by the designated official of this 
agency. 

[65 FR 52889, Aug. 30, 2000] 
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PART 1212—GOVERNMENTWIDE 
REQUIREMENTS FOR DRUG-FREE 
WORKPLACE (FINANCIAL ASSIST-
ANCE) 

Subpart A—Purpose and Coverage 

Sec. 
1212.100 What does this part do? 
1212.105 Does this part apply to me? 
1212.110 Are any of my Federal assistance 

awards exempt from this part? 
1212.115 Does this part affect the Federal 

contracts that I receive? 

Subpart B—Requirements for Recipients 
Other Than Individuals 

1212.200 What must I do to comply with this 
part? 

1212.205 What must I include in my drug- 
free workplace statement? 

1212.210 To whom must I distribute my 
drug-free workplace statement? 

1212.215 What must I include in my drug- 
free awareness program? 

1212.220 By when must I publish my drug- 
free workplace statement and establish 
my drug-free awareness program? 

1212.225 What actions must I take con-
cerning employees who are convicted of 
drug violations in the workplace? 

1212.230 How and when must I identify 
workplaces? 

Subpart C—Requirements for Recipients 
Who Are Individuals 

1212.300 What must I do to comply with this 
part if I am an individual recipient? 

1212.301 [Reserved] 

Subpart D—Responsibilities of NARA 
Awarding Officials 

1212.400 What are my responsibilities as a 
NARA awarding official? 

Subpart E—Violations of This Part and 
Consequences 

1212.500 How are violations of this part de-
termined for recipients other than indi-
viduals? 

1212.505 How are violations of this part de-
termined for recipients who are individ-
uals? 

1212.510 What actions will the Federal Gov-
ernment take against a recipient deter-
mined to have violated this part? 

1212.515 Are there any exceptions to those 
actions? 

Subpart F—Definitions 

1212.605 Award. 

1212.610 Controlled substance. 
1212.615 Conviction. 
1212.620 Cooperative agreement. 
1212.625 Criminal drug statute 
1212.630 Debarment. 
1212.635 Drug-free workplace. 
1212.640 Employee. 
1212.645 Federal agency or agency. 
1212.650 Grant. 
1212.655 Individual. 
1212.660 Recipient. 
1212.665 State. 
1212.670 Suspension. 

AUTHORITY: 41 U.S.C. 701, et seq.; 44 U.S.C. 
2104(a). 

SOURCE: 68 FR 66544, 66617, Nov. 26, 2003, un-
less otherwise noted. 

Subpart A—Purpose and 
Coverage 

§ 1212.100 What does this part do? 

This part carries out the portion of 
the Drug-Free Workplace Act of 1988 
(41 U.S.C. 701 et seq., as amended) that 
applies to grants. It also applies the 
provisions of the Act to cooperative 
agreements and other financial assist-
ance awards, as a matter of Federal 
Government policy. 

§ 1212.105 Does this part apply to me? 

(a) Portions of this part apply to you 
if you are either— 

(1) A recipient of an assistance award 
from the NARA; or 

(2) A(n) NARA awarding official. (See 
definitions of award and recipient in 
§§ 1212.605 and 1212.660, respectively.) 

(b) The following table shows the 
subparts that apply to you: 

If you are . . . see subparts . . . 

(1) A recipient who is not an individual A, B and E. 
(2) A recipient who is an individual ....... A, C and E. 
(3) A(n) NARA awarding official ............ A, D and E. 

§ 1212.110 Are any of my Federal as-
sistance awards exempt from this 
part? 

This part does not apply to any 
award that the Archivist of the United 
States or designee determines that the 
application of this part would be incon-
sistent with the international obliga-
tions of the United States or the laws 
or regulations of a foreign government. 
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§ 1212.115 Does this part affect the 
Federal contracts that I receive? 

It will affect future contract awards 
indirectly if you are debarred or sus-
pended for a violation of the require-
ments of this part, as described in 
§ 1212. 510(c). However, this part does 
not apply directly to procurement con-
tracts. The portion of the Drug-Free 
Workplace Act of 1988 that applies to 
Federal procurement contracts is car-
ried out through the Federal Acquisi-
tion Regulation in chapter 1 of Title 48 
of the Code of Federal Regulations (the 
drug-free workplace coverage currently 
is in 48 CFR part 23, subpart 23.5). 

Subpart B—Requirements for 
Recipients Other Than Individuals 

§ 1212.200 What must I do to comply 
with this part? 

There are two general requirements 
if you are a recipient other than an in-
dividual. 

(a) First, you must make a good faith 
effort, on a continuing basis, to main-
tain a drug-free workplace. You must 
agree to do so as a condition for receiv-
ing any award covered by this part. 
The specific measures that you must 
take in this regard are described in 
more detail in subsequent sections of 
this subpart. Briefly, those measures 
are to— 

(1) Publish a drug-free workplace 
statement and establish a drug-free 
awareness program for your employees 
(see §§ 1212.205 through 1212.220); and 

(2) Take actions concerning employ-
ees who are convicted of violating drug 
statutes in the workplace (see 
§ 1212.225). 

(b) Second, you must identify all 
known workplaces under your Federal 
awards (see § 1212.230). 

§ 1212.205 What must I include in my 
drug-free workplace statement? 

You must publish a statement that— 
(a) Tells your employees that the un-

lawful manufacture, distribution, dis-
pensing, possession, or use of a con-
trolled substance is prohibited in your 
workplace; 

(b) Specifies the actions that you will 
take against employees for violating 
that prohibition; and 

(c) Lets each employee know that, as 
a condition of employment under any 
award, he or she: 

(1) Will abide by the terms of the 
statement; and 

(2) Must notify you in writing if he or 
she is convicted for a violation of a 
criminal drug statute occurring in the 
workplace and must do so no more 
than five calendar days after the con-
viction. 

§ 1212.210 To whom must I distribute 
my drug-free workplace statement? 

You must require that a copy of the 
statement described in § 1212.205 be 
given to each employee who will be en-
gaged in the performance of any Fed-
eral award. 

§ 1212.215 What must I include in my 
drug-free awareness program? 

You must establish an ongoing drug- 
free awareness program to inform em-
ployees about— 

(a) The dangers of drug abuse in the 
workplace; 

(b) Your policy of maintaining a 
drug-free workplace; 

(c) Any available drug counseling, re-
habilitation, and employee assistance 
programs; and 

(d) The penalties that you may im-
pose upon them for drug abuse viola-
tions occurring in the workplace. 

§ 1212.220 By when must I publish my 
drug-free workplace statement and 
establish my drug-free awareness 
program? 

If you are a new recipient that does 
not already have a policy statement as 
described in § 1212.205 and an ongoing 
awareness program as described in 
§ 1212.215, you must publish the state-
ment and establish the program by the 
time given in the following table: 

If . . . then you . . . 

(a) The performance period 
of the award is less than 
30 days.

must have the policy state-
ment and program in place 
as soon as possible, but 
before the date on which 
performance is expected to 
be completed. 

(b) The performance period 
of the award is 30 days or 
more.

must have the policy state-
ment and program in place 
within 30 days after award. 
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If . . . then you . . . 

(c) You believe there are ex-
traordinary circumstances 
that will require more than 
30 days for you to publish 
the policy statement and 
establish the awareness 
program.

may ask the NARA awarding 
official to give you more 
time to do so. The amount 
of additional time, if any, to 
be given is at the discretion 
of the awarding official. 

§ 1212.225 What actions must I take 
concerning employees who are con-
victed of drug violations in the 
workplace? 

There are two actions you must take 
if an employee is convicted of a drug 
violation in the workplace: 

(a) First, you must notify Federal 
agencies if an employee who is engaged 
in the performance of an award informs 
you about a conviction, as required by 
§ 1212.205(c)(2), or you otherwise learn 
of the conviction. Your notification to 
the Federal agencies mustl 

(1) Be in writing; 
(2) Include the employee’s position 

title; 
(3) Include the identification num-

ber(s) of each affected award; 
(4) Be sent within ten calendar days 

after you learn of the conviction; and 
(5) Be sent to every Federal agency 

on whose award the convicted em-
ployee was working. It must be sent to 
every awarding official or his or her of-
ficial designee, unless the Federal 
agency has specified a central point for 
the receipt of the notices. 

(b) Second, within 30 calendar days of 
learning about an employee’s convic-
tion, you must eitherl 

(1) Take appropriate personnel action 
against the employee, up to and includ-
ing termination, consistent with the 
requirements of the Rehabilitation Act 
of 1973 (29 U.S.C. 794), as amended; or 

(2) Require the employee to partici-
pate satisfactorily in a drug abuse as-
sistance or rehabilitation program ap-
proved for these purposes by a Federal, 
State or local health, law enforcement, 
or other appropriate agency. 

§ 1212.230 How and when must I iden-
tify workplaces? 

(a) You must identify all known 
workplaces under each NARA award. A 
failure to do so is a violation of your 
drug-free workplace requirements. You 
may identify the workplacesl 

(1) To the NARA official that is mak-
ing the award, either at the time of ap-
plication or upon award; or 

(2) In documents that you keep on 
file in your offices during the perform-
ance of the award, in which case you 
must make the information available 
for inspection upon request by NARA 
officials or their designated representa-
tives. 

(b) Your workplace identification for 
an award must include the actual ad-
dress of buildings (or parts of build-
ings) or other sites where work under 
the award takes place. Categorical de-
scriptions may be used (e.g., all vehi-
cles of a mass transit authority or 
State highway department while in op-
eration, State employees in each local 
unemployment office, performers in 
concert halls or radio studios). 

(c) If you identified workplaces to 
the NARA awarding official at the time 
of application or award, as described in 
paragraph (a)(1) of this section, and 
any workplace that you identified 
changes during the performance of the 
award, you must inform the NARA 
awarding official. 

Subpart C—Requirements for 
Recipients Who Are Individuals 

§ 1212.300 What must I do to comply 
with this part if I am an individual 
recipient? 

As a condition of receiving a(n) 
NARA award, if you are an individual 
recipient, you must agree that— 

(a) You will not engage in the unlaw-
ful manufacture, distribution, dis-
pensing, possession, or use of a con-
trolled substance in conducting any ac-
tivity related to the award; and 

(b) If you are convicted of a criminal 
drug offense resulting from a violation 
occurring during the conduct of any 
award activity, you will report the con-
viction: 

(1) In writing. 
(2) Within 10 calendar days of the 

conviction. 
(3) To the NARA awarding official or 

other designee for each award that you 
currently have, unless § 1212.301 or the 
award document designates a central 
point for the receipt of the notices. 
When notice is made to a central point, 
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it must include the identification num-
ber(s) of each affected award. 

§ 1212.301 [Reserved] 

Subpart D—Responsibilities of 
NARA Awarding Officials 

§ 1212.400 What are my responsibilities 
as a(n) NARA awarding official? 

As a(n) NARA awarding official, you 
must obtain each recipient’s agree-
ment, as a condition of the award, to 
comply with the requirements in— 

(a) Subpart B of this part, if the re-
cipient is not an individual; or 

(b) Subpart C of this part, if the re-
cipient is an individual. 

Subpart E—Violations of this Part 
and Consequences 

§ 1212.500 How are violations of this 
part determined for recipients 
other than individuals? 

A recipient other than an individual 
is in violation of the requirements of 
this part if the Archivist of the United 
States or designee determines, in writ-
ing, that— 

(a) The recipient has violated the re-
quirements of subpart B of this part; or 

(b) The number of convictions of the 
recipient’s employees for violating 
criminal drug statutes in the work-
place is large enough to indicate that 
the recipient has failed to make a good 
faith effort to provide a drug-free 
workplace. 

§ 1212.505 How are violations of this 
part determined for recipients who 
are individuals? 

An individual recipient is in viola-
tion of the requirements of this part if 
the Archivist of the United States or 
designee determines, in writing, that— 

(a) The recipient has violated the re-
quirements of subpart C of this part; or 

(b) The recipient is convicted of a 
criminal drug offense resulting from a 
violation occurring during the conduct 
of any award activity. 

§ 1212.510 What actions will the Fed-
eral Government take against a re-
cipient determined to have violated 
this part? 

If a recipient is determined to have 
violated this part, as described in 
§ 1212.500 or § 1212.505, the NARA may 
take one or more of the following ac-
tions— 

(a) Suspension of payments under the 
award; 

(b) Suspension or termination of the 
award; and 

(c) Suspension or debarment of the 
recipient under 36 CFR part 1209, for a 
period not to exceed five years. 

[68 FR 66544, 66617, Nov. 26, 2003, as amended 
at 68 FR 66617, Nov. 26, 2003] 

§ 1212.515 Are there any exceptions to 
those actions? 

The Archivist of the United States or 
designee may waive with respect to a 
particular award, in writing, a suspen-
sion of payments under an award, sus-
pension or termination of an award, or 
suspension or debarment of a recipient 
if the Archivist of the United States or 
designee determines that such a waiver 
would be in the public interest. This 
exception authority cannot be dele-
gated to any other official. 

Subpart F—Definitions 
§ 1212.605 Award. 

Award means an award of financial 
assistance by the NARA or other Fed-
eral agency directly to a recipient. 

(a) The term award includes: 
(1) A Federal grant or cooperative 

agreement, in the form of money or 
property in lieu of money. 

(2) A block grant or a grant in an en-
titlement program, whether or not the 
grant is exempted from coverage under 
the Governmentwide rule 36 CFR part 
1207 that implements OMB Circular A– 
102 (for availability, see 5 CFR 1310.3) 
and specifies uniform administrative 
requirements. 

(b) The term award does not include: 
(1) Technical assistance that provides 

services instead of money. 
(2) Loans. 
(3) Loan guarantees. 
(4) Interest subsidies. 
(5) Insurance. 
(6) Direct appropriations. 
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(7) Veterans’ benefits to individuals 
(i.e., any benefit to veterans, their fam-
ilies, or survivors by virtue of the serv-
ice of a veteran in the Armed Forces of 
the United States). 

[68 FR 66544, 66617, Nov. 26, 2003, as amended 
at 68 FR 66617, Nov. 26, 2003] 

§ 1212.610 Controlled substance. 
Controlled substance means a con-

trolled substance in schedules I 
through V of the Controlled Substances 
Act (21 U.S.C. 812), and as further de-
fined by regulation at 21 CFR 1308.11 
through 1308.15. 

§ 1212.615 Conviction. 
Conviction means a finding of guilt 

(including a plea of nolo contendere) or 
imposition of sentence, or both, by any 
judicial body charged with the respon-
sibility to determine violations of the 
Federal or State criminal drug stat-
utes. 

§ 1212.620 Cooperative agreement. 
Cooperative agreement means an award 

of financial assistance that, consistent 
with 31 U.S.C. 6305, is used to enter into 
the same kind of relationship as a 
grant (see definition of grant in 
§ 1212.650), except that substantial in-
volvement is expected between the 
Federal agency and the recipient when 
carrying out the activity contemplated 
by the award. The term does not in-
clude cooperative research and devel-
opment agreements as defined in 15 
U.S.C. 3710a. 

§ 1212.625 Criminal drug statute. 
Criminal drug statute means a Federal 

or non-Federal criminal statute involv-
ing the manufacture, distribution, dis-
pensing, use, or possession of any con-
trolled substance. 

§ 1212.630 Debarment. 
Debarment means an action taken by 

a Federal agency to prohibit a recipi-
ent from participating in Federal Gov-
ernment procurement contracts and 
covered nonprocurement transactions. 
A recipient so prohibited is debarred, 
in accordance with the Federal Acqui-
sition Regulation for procurement con-
tracts (48 CFR part 9, subpart 9.4) and 
the common rule, Government-wide 

Debarment and Suspension (Non-
procurement), that implements Execu-
tive Order 12549 and Executive Order 
12689. 

§ 1212.635 Drug-free workplace. 
Drug-free workplace means a site for 

the performance of work done in con-
nection with a specific award at which 
employees of the recipient are prohib-
ited from engaging in the unlawful 
manufacture, distribution, dispensing, 
possession, or use of a controlled sub-
stance. 

§ 1212.640 Employee. 
(a) Employee means the employee of a 

recipient directly engaged in the per-
formance of work under the award, in-
cluding— 

(1) All direct charge employees; 
(2) All indirect charge employees, un-

less their impact or involvement in the 
performance of work under the award 
is insignificant to the performance of 
the award; and 

(3) Temporary personnel and consult-
ants who are directly engaged in the 
performance of work under the award 
and who are on the recipient’s payroll. 

(b) This definition does not include 
workers not on the payroll of the re-
cipient (e.g., volunteers, even if used to 
meet a matching requirement; consult-
ants or independent contractors not on 
the payroll; or employees of subrecipi-
ents or subcontractors in covered 
workplaces). 

§ 1212.645 Federal agency or agency. 
Federal agency or agency means any 

United States executive department, 
military department, government cor-
poration, government controlled cor-
poration, any other establishment in 
the executive branch (including the Ex-
ecutive Office of the President), or any 
independent regulatory agency. 

§ 1212.650 Grant. 
Grant means an award of financial as-

sistance that, consistent with 31 U.S.C. 
6304, is used to enter into a relation-
ship— 

(a) The principal purpose of which is 
to transfer a thing of value to the re-
cipient to carry out a public purpose of 
support or stimulation authorized by a 
law of the United States, rather than 
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to acquire property or services for the 
Federal Government’s direct benefit or 
use; and 

(b) In which substantial involvement 
is not expected between the Federal 
agency and the recipient when carrying 
out the activity contemplated by the 
award. 

§ 1212.655 Individual. 

Individual means a natural person. 

§ 1212.660 Recipient. 

Recipient means any individual, cor-
poration, partnership, association, unit 
of government (except a Federal agen-
cy) or legal entity, however organized, 
that receives an award directly from a 
Federal agency. 

§ 1212.665 State. 

State means any of the States of the 
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico, 

or any territory or possession of the 
United States. 

§ 1212.670 Suspension. 
Suspension means an action taken by 

a Federal agency that immediately 
prohibits a recipient from partici-
pating in Federal Government procure-
ment contracts and covered non-
procurement transactions for a tem-
porary period, pending completion of 
an investigation and any judicial or ad-
ministrative proceedings that may 
ensue. A recipient so prohibited is sus-
pended, in accordance with the Federal 
Acquisition Regulation for procure-
ment contracts (48 CFR part 9, subpart 
9.4) and the common rule, Government- 
wide Debarment and Suspension (Non-
procurement), that implements Execu-
tive Order 12549 and Executive Order 
12689. Suspension of a recipient is a dis-
tinct and separate action from suspen-
sion of an award or suspension of pay-
ments under an award. 
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SUBCHAPTER B—RECORDS MANAGEMENT 

PART 1220—FEDERAL RECORDS; 
GENERAL 

Subpart A—General Provisions of 
Subchapter B 

Sec. 
1220.1 What is the scope of Subchapter B? 
1220.2 What are the authorities for Sub-

chapter B? 
1220.3 What standards are used as guidelines 

for Subchapter B? 
1220.10 Who is responsible for records man-

agement? 
1220.12 What are NARA’s records manage-

ment responsibilities? 
1220.14 Who must follow the regulations in 

Subchapter B? 
1220.16 What recorded information must be 

managed in accordance with the regula-
tions in Subchapter B? 

1220.18 What definitions apply to the regula-
tions in Subchapter B? 

1220.20 What NARA acronyms are used 
throughout Subchapter B? 

Subpart B—Agency Records Management 
Program Responsibilities 

1220.30 What are an agency’s records man-
agement responsibilities? 

1220.32 What records management principles 
must agencies implement? 

1220.34 What must an agency do to carry 
out its records management responsibil-
ities? 

AUTHORITY: 44 U.S.C. Chapters 21, 29, 31, 
and 33. 

SOURCE: 74 FR 51014, Oct. 2, 2009, unless 
otherwise noted. 

§ 1220.1 What is the scope of Sub-
chapter B? 

Subchapter B specifies policies for 
Federal agencies’ records management 
programs relating to proper records 
creation and maintenance, adequate 
documentation, and records disposi-
tion. 

§ 1220.2 What are the authorities for 
Subchapter B? 

The regulations in this subchapter 
implement the provisions of 44 U.S.C. 
Chapters 21, 29, 31, and 33. 

§ 1220.3 What standards are used as 
guidelines for Subchapter B? 

These regulations are in conformance 
with ISO 15489–1:2001, Information and 
documentation—Records management. 
Other standards relating to specific 
sections of the regulations are cited 
where appropriate. 

§ 1220.10 Who is responsible for 
records management? 

(a) The National Archives and 
Records Administration (NARA) is re-
sponsible for overseeing agencies’ ade-
quacy of documentation and records 
disposition programs and practices, 
and the General Services Administra-
tion (GSA) is responsible for overseeing 
economy and efficiency in records 
management. The Archivist of the 
United States and the Administrator of 
GSA issue regulations and provide 
guidance and assistance to Federal 
agencies on records management pro-
grams. NARA regulations are in this 
subchapter. GSA regulations are in 41 
CFR parts 102–193. 

(b) Federal agencies are responsible 
for establishing and maintaining a 
records management program that 
complies with NARA and GSA regula-
tions and guidance. Subpart B of this 
part sets forth basic agency records 
management requirements. 

§ 1220.12 What are NARA’s records 
management responsibilities? 

(a) The Archivist of the United 
States issues regulations and provides 
guidance and assistance to Federal 
agencies on ensuring adequate and 
proper documentation of the organiza-
tion, functions, policies, decisions, pro-
cedures, and essential transactions of 
the Federal Government and ensuring 
proper records disposition, including 
standards for improving the manage-
ment of records. 

(b) NARA establishes standards for 
the retention of records having con-
tinuing value (permanent records), and 
assists Federal agencies in applying 
the standards to records in their cus-
tody. 

(c) Through a records scheduling and 
appraisal process, the Archivist of the 
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United States determines which Fed-
eral records have temporary value and 
may be destroyed and which Federal 
records have permanent value and 
must be preserved and transferred to 
the National Archives of the United 
States. The Archivist’s determination 
constitutes mandatory authority for 
the final disposition of all Federal 
records. 

(d) The Archivist of the United 
States issues General Records Sched-
ules (GRS) authorizing disposition, 
after specified periods of time, of 
records common to several or all Fed-
eral agencies. 

§ 1220.14 Who must follow the regula-
tions in Subchapter B? 

The regulations in Subchapter B 
apply to Federal agencies as defined in 
§ 1220.18. 

§ 1220.16 What recorded information 
must be managed in accordance 
with the regulations in Subchapter 
B? 

The requirements in Subchapter B 
apply to documentary materials that 
meet the definition of Federal records. 
See also Part 1222 of this subchapter. 

§ 1220.18 What definitions apply to the 
regulations in Subchapter B? 

As used in subchapter B— 
Adequate and proper documentation 

means a record of the conduct of Gov-
ernment business that is complete and 
accurate to the extent required to doc-
ument the organization, functions, 
policies, decisions, procedures, and es-
sential transactions of the agency and 
that is designed to furnish the informa-
tion necessary to protect the legal and 
financial rights of the Government and 
of persons directly affected by the 
agency’s activities. 

Agency (see Executive agency and Fed-
eral agency). 

Appraisal is the process by which the 
NARA determines the value and the 
final disposition of Federal records, 
designating them either temporary or 
permanent. 

Commercial records storage facility is a 
private sector commercial facility that 
offers records storage, retrieval, and 
disposition services. 

Comprehensive schedule is an agency 
manual or directive containing descrip-
tions of and disposition instructions 
for documentary materials in all phys-
ical forms, record and nonrecord, cre-
ated by a Federal agency or major 
component of an Executive depart-
ment. Unless taken from General 
Records Schedules (GRS) issued by 
NARA, the disposition instructions for 
records must be approved by NARA on 
one or more Standard Form(s) 115, Re-
quest for Records Disposition Author-
ity, prior to issuance by the agency. 
The disposition instructions for non-
record materials are established by the 
agency and do not require NARA ap-
proval. See also records schedule. 

Contingent records are records whose 
final disposition is dependent on an ac-
tion or event, such as sale of property 
or destruction of a facility, which will 
take place at some unspecified time in 
the future. 

Disposition means those actions taken 
regarding records no longer needed for 
the conduct of the regular current 
business of the agency. 

Disposition authority means the legal 
authorization for the retention and dis-
posal of records. For Federal records it 
is found on SF 115s, Request for 
Records Disposition Authority, which 
have been approved by the Archivist of 
the United States. For nonrecord mate-
rials, the disposition is established by 
the creating or custodial agency. See 
also records schedule. 

Documentary materials is a collective 
term that refers to recorded informa-
tion, regardless of the medium or the 
method or circumstances of recording. 

Electronic record means any informa-
tion that is recorded in a form that 
only a computer can process and that 
satisfies the definition of a Federal 
record under the Federal Records Act. 
The term includes both record content 
and associated metadata that the agen-
cy determines is required to meet 
agency business needs. 

Evaluation means the selective or 
comprehensive inspection, audit, or re-
view of one or more Federal agency 
records management programs for ef-
fectiveness and for compliance with ap-
plicable laws and regulations. It in-
cludes recommendations for correcting 
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or improving records management poli-
cies and procedures, and follow-up ac-
tivities, including reporting on and im-
plementing the recommendations. 

Executive agency means any executive 
department or independent establish-
ment in the Executive branch of the 
U.S. Government, including any wholly 
owned Government corporation. 

Federal agency means any executive 
agency or any establishment in the 
Legislative or Judicial branches of the 
Government (except the Supreme 
Court, Senate, the House of Represent-
atives, and the Architect of the Capitol 
and any activities under his direction). 
(44 U.S.C. 2901(14)). 

Federal records (see records). 
File means an arrangement of 

records. The term denotes papers, pho-
tographs, maps, electronic informa-
tion, or other recorded information re-
gardless of physical form or character-
istics, accumulated or maintained in 
filing equipment, boxes, on electronic 
media, or on shelves, and occupying of-
fice or storage space. 

Information system means the orga-
nized collection, processing, trans-
mission, and dissemination of informa-
tion in accordance with defined proce-
dures, whether automated or manual. 

Metadata consists of preserved con-
textual information describing the his-
tory, tracking, and/or management of 
an electronic document. 

National Archives of the United States 
is the collection of all records selected 
by the Archivist of the United States 
because they have sufficient historical 
or other value to warrant their contin-
ued preservation by the Federal Gov-
ernment and that have been trans-
ferred to the legal custody of the Ar-
chivist of the United States, currently 
through execution of a Standard Form 
(SF) 258 (Agreement to Transfer 
Records to the National Archives of 
the United States). See also permanent 
record. 

Nonrecord materials are those Feder-
ally owned informational materials 
that do not meet the statutory defini-
tion of records (44 U.S.C. 3301) or that 
have been excluded from coverage by 
the definition. Excluded materials are 
extra copies of documents kept only for 
reference, stocks of publications and 
processed documents, and library or 

museum materials intended solely for 
reference or exhibit. 

Permanent record means any Federal 
record that has been determined by 
NARA to have sufficient value to war-
rant its preservation in the National 
Archives of the United States, even 
while it remains in agency custody. 
Permanent records are those for which 
the disposition is permanent on SF 115, 
Request for Records Disposition Au-
thority, approved by NARA on or after 
May 14, 1973. The term also includes all 
records accessioned by NARA into the 
National Archives of the United States. 

Personal files (also called personal pa-
pers) are documentary materials be-
longing to an individual that are not 
used to conduct agency business. Per-
sonal files are excluded from the defini-
tion of Federal records and are not 
owned by the Government. 

Recordkeeping requirements means all 
statements in statutes, regulations, 
and agency directives or other authori-
tative issuances, that provide general 
or specific requirements for Federal 
agency personnel on particular records 
to be created and maintained by the 
agency. 

Recordkeeping system is a manual or 
electronic system that captures, orga-
nizes, and categorizes records to facili-
tate their preservation, retrieval, use, 
and disposition. 

Records or Federal records is defined in 
44 U.S.C. 3301 as including ‘‘all books, 
papers, maps, photographs, machine 
readable materials, or other documen-
tary materials, regardless of physical 
form or characteristics, made or re-
ceived by an agency of the United 
States Government under Federal law 
or in connection with the transaction 
of public business and preserved or ap-
propriate for preservation by that 
agency or its legitimate successor as 
evidence of the organization, functions, 
policies, decisions, procedures, oper-
ations or other activities of the Gov-
ernment or because of the informa-
tional value of the data in them (44 
U.S.C. 3301).’’ (See also § 1222.10 of this 
part for an explanation of this defini-
tion). 

Records center is defined in 44 U.S.C. 
2901(6) as an establishment maintained 
and operated by the Archivist (NARA 
Federal Records Center) or by another 
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Federal agency primarily for the stor-
age, servicing, security, and processing 
of records which need to be preserved 
for varying periods of time and need 
not be retained in office equipment or 
space. See also records storage facility. 

Records management, as used in sub-
chapter B, means the planning, con-
trolling, directing, organizing, train-
ing, promoting, and other managerial 
activities involved with respect to 
records creation, records maintenance 
and use, and records disposition in 
order to achieve adequate and proper 
documentation of the policies and 
transactions of the Federal Govern-
ment and effective and economical 
management of agency operations. 

Records schedule or schedule means 
any of the following: 

(1) A Standard Form 115, Request for 
Records Disposition Authority that has 
been approved by NARA to authorize 
the disposition of Federal records; 

(2) A General Records Schedule 
(GRS) issued by NARA; or 

(3) A published agency manual or di-
rective containing the records descrip-
tions and disposition instructions ap-
proved by NARA on one or more SF 
115s or issued by NARA in the GRS. See 
also comprehensive schedule. 

Records storage facility is a records 
center or a commercial records storage 
facility, as defined in this section, i.e., 
a facility used by a Federal agency to 
store Federal records, whether that fa-
cility is operated and maintained by 
the agency, by NARA, by another Fed-
eral agency, or by a private commer-
cial entity. 

Retention period is the length of time 
that records must be kept. 

Series means file units or documents 
arranged according to a filing or classi-
fication system or kept together be-
cause they relate to a particular sub-
ject or function, result from the same 
activity, document a specific kind of 
transaction, take a particular physical 
form, or have some other relationship 
arising out of their creation, receipt, or 
use, such as restrictions on access and 
use. Also called a records series. 

Temporary record means any Federal 
record that has been determined by the 
Archivist of the United States to have 
insufficient value (on the basis of cur-
rent standards) to warrant its preser-

vation by the National Archives and 
Records Administration. This deter-
mination may take the form of: 

(1) Records designated as disposable 
in an agency records disposition sched-
ule approved by NARA (SF 115, Request 
for Records Disposition Authority); or 

(2) Records designated as disposable 
in a General Records Schedule. 

Unscheduled records are Federal 
records whose final disposition has not 
been approved by NARA on a SF 115, 
Request for Records Disposition Au-
thority. Such records must be treated 
as permanent until a final disposition 
is approved. 

§ 1220.20 What NARA acronyms are 
used throughout Subchapter B? 

As used in Subchapter B— 
NARA means the National Archives 

and Records Administration. 
NAS means the Space and Security 

Management Division. 
NR means the Office of Regional 

Record Services. 
NWCS means the Special Media Ar-

chives Services Division. 
NWM means Modern Records Pro-

grams, which includes NARA records 
management staff nationwide. 

NWME means the Electronic and 
Special Media Records Services Divi-
sion. 

NWML means the Lifecycle Manage-
ment Division. 

NWMW means the Washington Na-
tional Records Center. 

NWT means Preservation Programs. 

Subpart B—Agency Records 
Management Responsibilities 

§ 1220.30 What are an agency’s records 
management responsibilities? 

(a) Under 44 U.S.C. 3101, the head of 
each Federal agency must make and 
preserve records containing adequate 
and proper documentation of the orga-
nization, functions, policies, decisions, 
procedures, and essential transactions 
of the agency. These records must be 
designed to furnish the information 
necessary to protect the legal and fi-
nancial rights of the Government and 
of persons directly affected by the 
agency’s activities. 

(b) Under 44 U.S.C. 3102, the head of 
each Federal agency must establish 
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and maintain an active, continuing 
program for the economical and effi-
cient management of the records of the 
agency. 

(c) Agency records management pro-
grams must provide for: 

(1) Effective controls over the cre-
ation, maintenance, and use of records 
in the conduct of current business; and 

(2) Cooperation with the Archivist 
and the Administrator of GSA in ap-
plying standards, procedures, and tech-
niques designed to improve the man-
agement of records, promote the main-
tenance and security of records deemed 
appropriate for preservation, and fa-
cilitate the segregation and destruc-
tion of records of temporary value. 

§ 1220.32 What records management 
principles must agencies imple-
ment? 

Agencies must create and maintain 
authentic, reliable, and usable records 
and ensure that they remain so for the 
length of their authorized retention pe-
riod. A comprehensive records manage-
ment program provides policies and 
procedures for ensuring that: 

(a) Records documenting agency 
business are created or captured; 

(b) Records are organized and main-
tained to facilitate their use and en-
sure integrity throughout their author-
ized retention periods; 

(c) Records are available when need-
ed, where needed, and in a usable for-
mat to conduct agency business; 

(d) Legal and regulatory require-
ments, relevant standards, and agency 
policies are followed; 

(e) Records, regardless of format, are 
protected in a safe and secure environ-
ment and removal or destruction is 
carried out only as authorized in 
records schedules; and 

(f) Continuity of operations is sup-
ported by a vital records program (see 
part 1223 of this subchapter). 

§ 1220.34 What must an agency do to 
carry out its records management 
responsibilities? 

To carry out the responsibilities 
specified in 44 U.S.C. 3101 and 3102, 
agencies must: 

(a) Assign records management re-
sponsibility to a person and office with 
appropriate authority within the agen-
cy to coordinate and oversee imple-

mentation of the agency comprehen-
sive records management program 
principles in § 1220.32; 

(b) Advise NARA and agency man-
agers of the name(s) of the indi-
vidual(s) assigned operational responsi-
bility for the agency records manage-
ment program. To notify NARA, send 
the name(s), e-mail and postal address-
es, phone and fax numbers of the indi-
vidual(s) to NARA (NWM), 8601 Adelphi 
Road, College Park, MD 20740–6001 or to 
RM.Communications@nara.gov. The 
name, title, and phone number of the 
official or officials authorized by the 
head of the agency to sign records dis-
position schedules and requests for 
transfer of records to the custody of 
the National Archives must also be 
submitted to NARA (NWM) or 
RM.Communications@nara.gov; 

(c) Issue a directive(s) establishing 
program objectives, responsibilities, 
and authorities for the creation, main-
tenance, and disposition of agency 
records. Copies of the directive(s) (in-
cluding subsequent amendments or 
supplements) must be disseminated 
throughout the agency, as appropriate, 
and a copy must be sent to NARA 
(NWM); 

(d) Assign records management re-
sponsibilities in each program (mis-
sion) and administrative area to ensure 
incorporation of recordkeeping require-
ments and records maintenance, stor-
age, and disposition practices into 
agency programs, processes, systems, 
and procedures; 

(e) Integrate records management 
and archival requirements into the de-
sign, development, and implementation 
of electronic information systems as 
specified in § 1236.12 of this subchapter; 

(f) Provide guidance and training to 
all agency personnel on their records 
management responsibilities, including 
identification of Federal records, in all 
formats and media; 

(g) Develop records schedules for all 
records created and received by the 
agency and obtain NARA approval of 
the schedules prior to implementation, 
in accordance with 36 CFR parts 1225 
and 1226 of this subchapter; 

(h) Comply with applicable policies, 
procedures, and standards relating to 
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records management and record-
keeping requirements issued by the Of-
fice of Management and Budget, 
NARA, GSA, or other agencies, as ap-
propriate (see § 1222.22 of this sub-
chapter); 

(i) Institute controls ensuring that 
all records, regardless of format or me-
dium, are properly organized, classified 
or indexed, and described, and made 
available for use by all appropriate 
agency staff; and 

(j) Conduct formal evaluations to 
measure the effectiveness of records 
management programs and practices, 
and to ensure that they comply with 
NARA regulations in this subchapter. 

PART 1222—CREATION AND MAIN-
TENANCE OF FEDERAL RECORDS 

Subpart A—Identifying Federal Records 

Sec. 
1222.1 What are the authorities for Part 

1222? 
1222.2 What definitions apply to this part? 
1222.3 What standards are used as guidance 

for this part? 
1222.10 How should agencies apply the stat-

utory definition of Federal records? 
1222.12 What types of documentary mate-

rials are Federal records? 
1222.14 What are nonrecord materials? 
1222.16 How are nonrecord materials man-

aged? 
1222.18 Under what conditions may non-

record materials be removed from gov-
ernment agencies? 

1222.20 How are personal files defined and 
managed? 

Subpart B—Agency Recordkeeping 
Requirements 

1222.22 What records are required to provide 
for adequate documentation of agency 
business? 

1222.24 How do agencies establish record-
keeping requirements? 

1222.26 What are the general recordkeeping 
requirements for agency programs? 

1222.28 What are the series level record-
keeping requirements? 

1222.30 When must agencies comply with 
the recordkeeping requirements of other 
agencies? 

1222.32 How do agencies manage data and 
records created or received by contrac-
tors? 

1222.34 How must agencies maintain 
records? 

AUTHORITY: 44 U.S.C. 2904, 3101, 3102, and 
3301. 

SOURCE: 74 FR 51014, Oct. 2, 2009, unless 
otherwise noted. 

Subpart A—Identifying Federal 
Records 

§ 1222.1 What are the authorities for 
Part 1222? 

The statutory authorities for this 
part are 44 U.S.C. 2904, 3101, 3102, and 
3301. 

§ 1222.2 What definitions apply to this 
part? 

See § 1220.18 of this subchapter for 
definitions of terms used in part 1222. 

§ 1222.3 What standards are used as 
guidance for this part? 

These regulations conform with guid-
ance provided in ISO 15489–1:2001, Infor-
mation and documentation—Records 
management. Paragraphs 7.1 (Prin-
ciples of records management pro-
grammes), 7.2 (Characteristics of a 
record), 8.3.5 (Conversion and migra-
tion), 8.3.6 (Access, retrieval and use), 
and 9.6 (Storage and handling) apply to 
records creation and maintenance. 

§ 1222.10 How should agencies apply 
the statutory definition of Federal 
records? 

(a) The statutory definition of Fed-
eral records is contained in 44 U.S.C. 
3301 and provided in § 1220.18 of this sub-
chapter. 

(b) Several key terms, phrases, and 
concepts in the statutory definition of 
a Federal record are further explained 
as follows: 

(1) Documentary materials has the 
meaning provided in § 1220.18 of this 
subchapter. 

(2) Regardless of physical form or char-
acteristics means that the medium may 
be paper, film, disk, or other physical 
type or form; and that the method of 
recording may be manual, mechanical, 
photographic, electronic, or any other 
combination of these or other tech-
nologies. 

(3) Made means the act of creating 
and recording information by agency 
personnel in the course of their official 
duties, regardless of the method(s) or 
the medium involved. 

(4) Received means the acceptance or 
collection of documentary materials by 

VerDate Mar<15>2010 12:12 Sep 29, 2011 Jkt 223139 PO 00000 Frm 00838 Fmt 8010 Sfmt 8010 Y:\SGML\223139.XXX 223139er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



829 

National Archives and Records Administration § 1222.14 

or on behalf of an agency or agency 
personnel in the course of their official 
duties regardless of their origin (for ex-
ample, other units of their agency, pri-
vate citizens, public officials, other 
agencies, contractors, Government 
grantees) and regardless of how trans-
mitted (in person or by messenger, 
mail, electronic means, or by any other 
method). In this context, the term does 
not refer to misdirected materials. It 
may or may not refer to loaned or 
seized materials depending on the con-
ditions under which such materials 
came into agency custody or were used 
by the agency. Advice of legal counsel 
should be sought regarding the 
‘‘record’’ status of loaned or seized ma-
terials. 

(5) Preserved means the filing, stor-
ing, or any other method of systemati-
cally maintaining documentary mate-
rials in any medium by the agency. 
This term covers materials not only 
actually filed or otherwise systemati-
cally maintained but also those tempo-
rarily removed from existing filing sys-
tems. 

(6) Appropriate for preservation means 
documentary materials made or re-
ceived which, in the judgment of the 
agency, should be filed, stored, or oth-
erwise systematically maintained by 
an agency because of the evidence of 
agency activities or information they 
contain, even if the materials are not 
covered by its current filing or mainte-
nance procedures. 

§ 1222.12 What types of documentary 
materials are Federal records? 

(a) General. To ensure that complete 
and accurate records are made and re-
tained in the Federal Government, 
agencies must distinguish between 
records and nonrecord materials by ap-
plying the definition of records (see 44 
U.S.C. 3301 and 36 CFR 1220.18 and 
1222.10 of this subchapter) to agency 
documentary materials in all formats 
and media. 

(b) Record status. Documentary mate-
rials are records when they meet the 
conditions specified in § 1222.10(b). 

(c) Working files and similar materials. 
Working files, such as preliminary 
drafts and rough notes, and other simi-
lar materials, are records that must be 

maintained to ensure adequate and 
proper documentation if: 

(1) They were circulated or made 
available to employees, other than the 
creator, for official purposes such as 
approval, comment, action, rec-
ommendation, follow-up, or to commu-
nicate with agency staff about agency 
business; and 

(2) They contain unique information, 
such as substantive annotations or 
comments that adds to a proper under-
standing of the agency’s formulation 
and execution of basic policies, deci-
sions, actions, or responsibilities. 

(d) Record status of copies. The deter-
mination as to whether a particular 
document is a record does not depend 
upon whether it contains unique infor-
mation. Multiple copies of the same 
document and documents containing 
duplicative information may each have 
record status depending on how they 
are used in conducting agency busi-
ness. 

§ 1222.14 What are nonrecord mate-
rials? 

Nonrecord materials are U.S. Govern-
ment-owned documentary materials 
that do not meet the conditions of 
records status (see § 1222.12(b)) or that 
are specifically excluded from the stat-
utory definition of records (see 44 
U.S.C. 3301). An agency’s records man-
agement program also needs to include 
managing nonrecord materials. There 
are three specific categories of mate-
rials excluded from the statutory defi-
nition of records: 

(a) Library and museum material 
(but only if such material is made or 
acquired and preserved solely for ref-
erence or exhibition purposes), includ-
ing physical exhibits, artifacts, and 
other material objects lacking eviden-
tial value. 

(b) Extra copies of documents (but 
only if the sole reason such copies are 
preserved is for convenience of ref-
erence). 

(c) Stocks of publications and of 
processed documents. Catalogs, trade 
journals, and other publications that 
are received from other Government 
agencies, commercial firms, or private 
institutions and that require no action 
and are not part of a case on which ac-
tion is taken. (Stocks do not include 

VerDate Mar<15>2010 12:12 Sep 29, 2011 Jkt 223139 PO 00000 Frm 00839 Fmt 8010 Sfmt 8010 Y:\SGML\223139.XXX 223139er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



830 

36 CFR Ch. XII (7–1–11 Edition) § 1222.16 

serial or record sets of agency publica-
tions and processed documents, includ-
ing annual reports, brochures, pam-
phlets, books, handbooks, posters and 
maps.) 

§ 1222.16 How are nonrecord materials 
managed? 

(a) Agencies must develop record-
keeping requirements to distinguish 
records from nonrecord materials. 

(b) The following guidelines should 
be used in managing nonrecord mate-
rials: 

(1) If a clear determination cannot be 
made, the materials should be treated 
as records. Agencies may consult with 
NARA for guidance. 

(2) Nonrecord materials must be 
physically segregated from records or, 
for electronic non-record materials, 
readily identified and segregable from 
records; 

(3) Nonrecord materials should be 
purged when no longer needed for ref-
erence. NARA’s approval is not re-
quired to destroy such materials. 

§ 1222.18 Under what conditions may 
nonrecord materials be removed 
from Government agencies? 

(a) Nonrecord materials, including 
extra copies of unclassified or formally 
declassified agency records kept only 
for convenience of reference, may be 
removed by departing employees from 
Government agency custody only with 
the approval of the head of the agency 
or the individual(s) authorized to act 
for the agency on records issues. 

(b) National security classified infor-
mation may not be removed from Gov-
ernment custody, except for a removal 
of custody taken in accordance with 
the requirements of the National In-
dustrial Security Program established 
under Executive Order 12829, as amend-
ed, or a successor Order. 

(c) Information which is restricted 
from release under the Privacy Act of 
1974 (5 U.S.C. 552a), as amended, or 
other statutes may not be removed 
from Government custody except as 
permitted under those statutes. 

(d) This section does not apply to use 
of records and nonrecord materials in 
the course of conducting official agen-
cy business, including telework and au-
thorized dissemination of information. 

§ 1222.20 How are personal files de-
fined and managed? 

(a) Personal files are defined in 
§ 1220.18 of this subchapter. This section 
does not apply to agencies and posi-
tions that are covered by the Presi-
dential Records Act of 1978 (44 U.S.C. 
2201–2207) (see 36 CFR part 1270 of this 
chapter). 

(b) Personal files must be clearly des-
ignated as such and must be main-
tained separately from the office’s offi-
cial records. 

(1) Information about private (non- 
agency) matters and agency business 
must not be mixed in outgoing agency 
documents, such as correspondence and 
messages. 

(2) If information about private mat-
ters and agency business appears in a 
received document, the document is a 
Federal record. Agencies may make a 
copy of the document with the personal 
information deleted or redacted, and 
treat the copy as the Federal record. 

(3) Materials labeled ‘‘personal,’’ 
‘‘confidential,’’ or ‘‘private,’’ or simi-
larly designated, and used in the trans-
action of public business, are Federal 
records. The use of a label such as 
‘‘personal’’ does not affect the status of 
documentary materials in a Federal 
agency. 

Subpart B—Agency 
Recordkeeping Requirements 

§ 1222.22 What records are required to 
provide for adequate documenta-
tion of agency business? 

To meet their obligation for adequate 
and proper documentation, agencies 
must prescribe the creation and main-
tenance of records that: 

(a) Document the persons, places, 
things, or matters dealt with by the 
agency. 

(b) Facilitate action by agency offi-
cials and their successors in office. 

(c) Make possible a proper scrutiny 
by the Congress or other duly author-
ized agencies of the Government. 

(d) Protect the financial, legal, and 
other rights of the Government and of 
persons directly affected by the Gov-
ernment’s actions. 
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(e) Document the formulation and 
execution of basic policies and deci-
sions and the taking of necessary ac-
tions, including all substantive deci-
sions and commitments reached orally 
(person-to-person, by telecommuni-
cations, or in conference) or electroni-
cally. 

(f) Document important board, com-
mittee, or staff meetings. 

§ 1222.24 How do agencies establish 
recordkeeping requirements? 

(a) Agencies must ensure that proce-
dures, directives and other issuances; 
systems planning and development doc-
umentation; and other relevant records 
include recordkeeping requirements for 
records in all media, including those 
records created or received on elec-
tronic mail systems. Recordkeeping re-
quirements must: 

(1) Identify and prescribe specific cat-
egories of records to be systematically 
created or received and maintained by 
agency personnel in the course of their 
official duties; 

(2) Specify the use of materials and 
recording techniques that ensure the 
preservation of records as long as they 
are needed by the Government; 

(3) Specify the manner in which these 
materials must be maintained wher-
ever held; 

(4) Propose how long records must be 
maintained for agency business 
through the scheduling process in part 
1225 of this subchapter; 

(5) Distinguish records from non-
record materials and comply with the 
provisions in Subchapter B concerning 
records scheduling and disposition; 

(6) Include procedures to ensure that 
departing officials and employees do 
not remove Federal records from agen-
cy custody and remove nonrecord ma-
terials only in accordance with 
§ 1222.18; 

(7) Define the special recordkeeping 
responsibilities of program managers, 
information technology staff, systems 
administrators, and the general record-
keeping responsibilities of all agency 
employees. 

(b) Agencies must provide the train-
ing described in § 1220.34(f) of this sub-
chapter and inform all employees that 
they are responsible and accountable 

for keeping accurate and complete 
records of their activities. 

§ 1222.26 What are the general record-
keeping requirements for agency 
programs? 

To ensure the adequate and proper 
documentation of agency programs, 
each program must develop record-
keeping requirements that identify: 

(a) The record series and systems 
that must be created and maintained 
to document program policies, proce-
dures, functions, activities, and trans-
actions; 

(b) The office responsible for main-
taining the record copies of those se-
ries and systems, and the applicable 
system administrator responsible for 
ensuring authenticity, protection, and 
ready retrieval of electronic records; 

(c) Related records series and sys-
tems; 

(d) The relationship between paper 
and electronic files in the same series; 
and 

(e) Policies, procedures, and strate-
gies for ensuring that records are re-
tained long enough to meet pro-
grammatic, administrative, fiscal, 
legal, and historical needs as author-
ized in a NARA-approved disposition 
schedule. 

§ 1222.28 What are the series level rec-
ordkeeping requirements? 

To ensure that record series and sys-
tems adequately document agency 
policies, transactions, and activities, 
each program must develop record-
keeping requirements for records series 
and systems that include: 

(a) Identification of information and 
documentation that must be included 
in the series and/or system; 

(b) Arrangement of each series and 
the records within the series and/or 
system; 

(c) Identification of the location of 
the records and the staff responsible 
for maintaining the records; 

(d) Policies and procedures for main-
taining the documentation of phone 
calls, meetings, instant messages, and 
electronic mail exchanges that include 
substantive information about agency 
policies and activities; 

(e) Policies and procedures for identi-
fying working files and for determining 
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the record status of working files in 
paper and electronic form; and 

(f) Policies and procedures for main-
taining series consisting of different 
media. 

§ 1222.30 When must agencies comply 
with the recordkeeping require-
ments of other agencies? 

Agencies must comply with record-
keeping requirements that are imposed 
government-wide by another agency 
with jurisdiction over the program or 
activity being conducted, e.g., require-
ments for records concerning haz-
ardous waste. Affected agencies must 
include these requirements in appro-
priate directives or other official 
issuances prescribing the agency’s or-
ganization, functions, or activities. 

§ 1222.32 How do agencies manage 
records created or received by con-
tractors? 

(a) Agency officials responsible for 
administering contracts must safe-
guard records created, processed, or in 
the possession of a contractor or a non- 
Federal entity by taking the following 
steps: 

(1) Agencies must ensure that con-
tractors performing Federal govern-
ment agency functions create and 
maintain records that document these 
activities. Agencies must specify in the 
contract Government ownership and 
the delivery to the Government of all 
records necessary for the adequate and 
proper documentation of contractor- 
operated agency activities and pro-
grams in accordance with requirements 
of the Federal Acquisition Regulation 
(FAR) (Office of Federal Procurement 
Policy Act of 1974 (Pub. L. 93–400), as 
amended by Pub. L. 96–83 41 U.S.C.), 
and, where applicable, the Defense Fed-
eral Acquisition Regulation Supple-
ment (DFARS) (48 CFR parts 200–299). 

(2) Records management oversight of 
contract records is necessary to ensure 
that all recordkeeping needs are met. 
All records created for Government use 
and delivered to, or under the legal 
control of, the Government must be 
managed in accordance with Federal 
law. In addition, electronic records and 
background electronic data specified 
for delivery to the contracting agency 
must be accompanied by sufficient 

technical documentation to permit un-
derstanding and use of the records and 
data. 

(3) Contracts that require the cre-
ation of data for the Government’s use 
must specify, in addition to the final 
product, delivery of background sup-
porting data or other records that may 
have reuse value to the Government. 
To determine what background sup-
porting data or other records that con-
tractors must deliver, program and 
contracting officials must consult with 
agency records and information man-
agers and historians and, when appro-
priate, with other Government agen-
cies to ensure that all Government 
needs are met, especially when the 
data deliverables support a new agency 
mission or a new Government program. 

(4) Deferred ordering and delivery-of- 
data clauses and rights-in-data clauses 
must be included in contracts when-
ever necessary to ensure adequate and 
proper documentation or because the 
data have reuse value to the Govern-
ment. 

(b) All data created for Government 
use and delivered to, or falling under 
the legal control of, the Government 
are Federal records subject to the pro-
visions of 44 U.S.C. chapters 21, 29, 31, 
and 33, the Freedom of Information Act 
(FOIA) (5 U.S.C. 552), as amended, and 
the Privacy Act of 1974 (5 U.S.C. 552a), 
as amended, and must be managed and 
scheduled for disposition only as pro-
vided in Subchapter B. 

(c) Agencies must ensure that appro-
priate authority for retention of classi-
fied materials has been granted to con-
tractors or non-Government entities 
participating in the National Indus-
trial Security Program (NISP), estab-
lished under Executive order 12829, as 
amended, or a successor Order. 

§ 1222.34 How must agencies maintain 
records? 

Agencies must implement a records 
maintenance program so that complete 
records are filed or otherwise identified 
and preserved, records can be readily 
found when needed, and permanent and 
temporary records are physically seg-
regated from each other or, for elec-
tronic records, segregable. Agency 
records maintenance programs must: 
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(a) Institute procedures for orga-
nizing and storing records; 

(b) Maintain electronic, audiovisual 
and cartographic, and microform 
records in accordance with 36 CFR 
parts 1236, 1237, and 1238 of this sub-
chapter, respectively; 

(c) Assign responsibilities for mainte-
nance of records in all formats within 
each agency component, including des-
ignation of the officials that are re-
sponsible for maintenance and disposi-
tion of electronic records and manage-
ment of automated systems used for 
recordkeeping; 

(d) Institute reference and retrieval 
procedures and controls that: 

(1) Facilitate the finding, charging 
out, and refiling of records, including 
safeguards against loss during transit; 
and 

(2) Ensure that access to electronic 
records minimizes the risk of unau-
thorized additions, deletions, or alter-
ations; 

(e) Issue appropriate instructions to 
all agency employees on handling and 
protecting records; 

(f) Maintain records and nonrecord 
materials separately, in accordance 
with § 1222.16; 

(g) Maintain personal files separately 
from records in accordance with 
§ 1222.20; and 

(h) Comply with 36 CFR parts 1232 
and 1234 of this subchapter when stor-
ing records in a records facility. 

PART 1223—MANAGING VITAL 
RECORDS 

Sec. 
1223.1 What are the authorities for Part 

1223? 
1223.2 What definitions apply to this part? 
1223.3 What standards are used as guidance 

for Part 1223? 
1223.4 What publications are incorporated 

by reference in this part? 
1223.10 What is the purpose of Part 1223? 
1223.12 What are the objectives of a vital 

records program? 
1223.14 What elements must a vital records 

program include? 
1223.16 How are vital records identified? 
1223.18 Must vital records be in a particular 

form or format? 
1223.20 What are the requirements for ac-

cessing vital records during an emer-
gency? 

1223.22 How must agencies protect vital 
records? 

1223.24 When can vital records be destroyed? 

AUTHORITY: 44 U.S.C. 3101; E.O. 12656, 53 FR 
47491; E.O. 13231, 66 FR 53063. 

SOURCE: 74 FR 51014, Oct. 2, 2009, unless 
otherwise noted. 

§ 1223.1 What are the authorities for 
Part 1223? 

(a) The authorities for this part are 
44 U.S.C. 3101; Executive Orders 12656, 
Assignment of Emergency Prepared-
ness Responsibilities, and 13231, Crit-
ical Infrastructure Protection in the 
Information Age; and National Secu-
rity Presidential Directive (NSPD 51)/ 
Homeland Security Presidential Direc-
tive (HSPD–20) or applicable successor 
directives. These authorities require 
the head of each agency to make and 
preserve records that contain adequate 
and proper documentation of the orga-
nization and to perform national secu-
rity emergency preparedness functions. 

(b) These regulations are in conform-
ance with guidance provided in Federal 
Continuity Directive (FCD) 1, Federal 
Executive Branch National Continuity 
Program and Requirements, and FCD 2, 
Federal Executive Branch Mission Es-
sential Function and Primary Mission 
Essential Function Identification and 
Submission Process. 

§ 1223.2 What definitions apply to this 
part? 

(a) See § 1220.18 of this subchapter for 
definitions of terms used throughout 
Subchapter B, including part 1223. 

(b) As used in part 1223— 
Cycle means the periodic removal of 

obsolete copies of vital records and 
their replacement with copies of cur-
rent vital records. This may occur 
daily, weekly, quarterly, annually or 
at other designated intervals. 

Disaster means an unexpected occur-
rence inflicting widespread destruction 
and distress and having long-term ad-
verse effects on agency operations. 
Each agency defines what a long-term 
adverse effect is in relation to its most 
critical program activities. 

Emergency means a situation or an 
occurrence of a serious nature, devel-
oping suddenly and unexpectedly, and 
demanding immediate action. This is 
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generally of short duration, for exam-
ple, an interruption of normal agency 
operations for a week or less. It may 
involve electrical failure or minor 
flooding caused by broken pipes. 

Emergency operating records are those 
types of vital records essential to the 
continued functioning or reconstitu-
tion of an organization during and 
after an emergency. Included are emer-
gency plans and directive(s), orders of 
succession, delegations of authority, 
staffing assignments, selected program 
records needed to continue the most 
critical agency operations, as well as 
related policy or procedural records 
that assist agency staff in conducting 
operations under emergency conditions 
and for resuming normal operations 
after an emergency. 

Legal and financial rights records are 
that type of vital records essential to 
protect the legal and financial rights of 
the Government and of the individuals 
directly affected by its activities. Ex-
amples include accounts receivable 
records, social security records, payroll 
records, retirement records, and insur-
ance records. These records were for-
merly defined as ‘‘rights-and-interests’’ 
records. 

National security emergency means any 
occurrence, including natural disaster, 
military attack, technological emer-
gency, or other emergency, that seri-
ously degrades or threatens the na-
tional security of the United States, as 
defined in Executive Order 12656. 

Off-site storage means a facility other 
than an agency’s normal place of busi-
ness where records are kept until eligi-
ble for final disposition. Vital records 
may be kept at off-site storage to en-
sure that they are not damaged or de-
stroyed should an emergency occur in 
an agency’s normal place of business. 

Vital records means essential agency 
records that are needed to meet oper-
ational responsibilities under national 
security emergencies or other emer-
gency conditions (emergency operating 
records) or to protect the legal and fi-
nancial rights of the Government and 
those affected by Government activi-
ties (legal and financial rights records). 

Vital records program means the poli-
cies, plans, and procedures developed 
and implemented and the resources 
needed to identify, use, and protect the 

essential records needed to meet oper-
ational responsibilities under national 
security emergencies or other emer-
gency conditions or to protect the Gov-
ernment’s rights or those of its citi-
zens. This is a program element of an 
agency’s emergency management func-
tion. 

§ 1223.3 What standards are used as 
guidance for Part 1223? 

These regulations conform with guid-
ance provided in ISO 15489–1:2001. Para-
graphs 4 (Benefits of records manage-
ment), Paragraphs 7.1 (Principles of 
records management programmes) and 
9.6 (Storage and handling) apply to 
vital records. 

§ 1223.4 What publications are incor-
porated by reference in this part? 

(a) Certain material is incorporated 
by reference into this part with the ap-
proval of the Director of the Federal 
Register under 5 U.S.C. 552(a) and 1 
CFR part 51. To enforce any edition 
other than that specified in this sec-
tion, NARA must publish notice of 
change in the FEDERAL REGISTER and 
the material must be available to the 
public. All approved material is avail-
able for inspection at the Office of the 
Federal Register. For information on 
the availability of this material at the 
Office of the Federal Register, call 202– 
741–6030 or go to http://www.archives.gov/ 
federallregister/ 
codeloflfederallregulations/ 
ibrllocations.html. 

(b) The material incorporated by ref-
erence is also available for inspection 
at NARA’s Archives Library Informa-
tion Center (NWCCA), Room 2380, 8601 
Adelphi Road, College Park, MD 20740– 
6001, phone number (301) 837–3415, and is 
available from the sources listed below. 

(c) The following Web publication is 
available on-line at http:// 
www.fema.gov/pdf/about/offices/fcd1.pdf; 
it is published by the Department of 
Homeland Security (DHS), 245 Murray 
Lane, Washington, DC, 20528, phone 
number, (202) 245–2499. 

(1) Federal Continuity Directive 1 
(‘‘FCD 1’’): Federal Executive Branch 
National Continuity Program and Re-
quirements, February 2008, IBR ap-
proved for § 1223.14. 

(2) [Reserved] 
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§ 1223.10 What is the purpose of Part 
1223? 

Part 1223 specifies policies and proce-
dures needed to establish a program to 
identify, protect, and manage vital 
records as part of an agency’s con-
tinuity of operation plan designed to 
meet emergency management respon-
sibilities. 

§ 1223.12 What are the objectives of a 
vital records program? 

A vital records program has two ob-
jectives: 

(a) It provides an agency with the in-
formation it needs to conduct its busi-
ness under other than normal oper-
ating conditions and to resume normal 
business afterward; and 

(b) It enables agency officials to iden-
tify and protect the most important 
records dealing with the legal and fi-
nancial rights of the agency and of per-
sons directly affected by the agency’s 
actions. 

§ 1223.14 What elements must a vital 
records program include? 

To achieve compliance with this sec-
tion, an agency’s vital records program 
must contain all elements listed in 
FCD 1, Annex I (incorporated by ref-
erence, see § 1223.4). In carrying out a 
vital records program, agencies must: 

(a) Specify agency staff responsibil-
ities; 

(b) Appropriately inform all staff 
about vital records; 

(c) Ensure that the designation of 
vital records is current and complete; 
and 

(d) Ensure that vital records are ade-
quately protected, accessible, and im-
mediately usable. 

§ 1223.16 How are vital records identi-
fied? 

Agencies identify vital records in the 
context of the emergency management 
function. Vital records are those that 
are needed to perform the most critical 
functions of the agency and those need-
ed to protect legal and financial rights 
of the Government and of the persons 
affected by its actions. Vital records 
also include emergency plans and re-
lated records that specify how an agen-
cy will respond to an emergency. The 
informational content of records series 

and electronic records systems deter-
mines which are vital records. Only the 
most recent and complete sources of 
the information are vital records. 

§ 1223.18 Must vital records be in a 
particular form or format? 

(a) Vital records can be original 
records or copies of records. Consult 
NARA records management guidance 
on vital records at http:// 
www.archives.gov/records-mgmt/vital- 
records/index.html for further informa-
tion. 

(b) Records may be maintained on a 
variety of media including paper, mag-
netic tape, optical disk, photographic 
film, and microform. In selecting the 
media, agencies must ensure that 
equipment needed to read the specific 
media will be available following an 
emergency or disaster. 

§ 1223.20 What are the requirements 
for accessing vital records during 
an emergency? 

Agencies must establish retrieval 
procedures for vital records that are 
easily implemented, especially since 
individuals unfamiliar with the records 
may need to use them in an emergency. 
For electronic records systems, agen-
cies must also ensure that appropriate 
hardware, software, and system docu-
mentation adequate to operate the sys-
tem and access the records will be 
available in case of an emergency. 

§ 1223.22 How must agencies protect 
vital records? 

Agencies must take appropriate 
measures to ensure the survival of the 
vital records or copies of vital records 
in case of an emergency. 

(a) Duplication. Agencies may choose 
to duplicate vital records as the pri-
mary protection method. Duplication 
can be to the same medium as the 
original record or to a different me-
dium. When agencies choose duplica-
tion as a protection method, the copy 
of the vital record stored off-site is 
normally a duplicate of the original 
record. The agency may store the origi-
nal records off-site if their protection 
is necessary, or if it does not need to 
keep the original records at its normal 
place of business. 
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(b) Dispersal. Once records are dupli-
cated, they must be dispersed to sites a 
sufficient distance away to avoid being 
subject to the same emergency. Dis-
persal sites may be other office loca-
tions of the same agency or some other 
site. 

(c) Storage considerations. Copies of 
emergency operating vital records 
must be accessible in a very short pe-
riod of time for use in the event of an 
emergency. Copies of legal and finan-
cial rights records may not be needed 
as quickly. In deciding where to store 
vital record copies, agencies must treat 
records that have the properties of 
both categories, that is, emergency op-
erating and legal and financial rights 
records, as emergency operating 
records. 

(1) The off-site copy of legal and fi-
nancial rights vital records may be 
stored at an off-site agency location or, 
in accordance with § 1233.12 of this sub-
chapter, at a records storage facility. 

(2) When using a NARA records stor-
age facility for storing vital records 
that are duplicate copies of original 
records, the agency must specify on the 
SF 135, Records Transmittal and Re-
ceipt, that they are vital records (du-
plicate copies) and the medium on 
which they are maintained. The agency 
must also periodically cycle (update) 
them by removing obsolete items and 
replacing them with the most recent 
version. 

§ 1223.24 When can vital records be de-
stroyed? 

The disposition of vital records that 
are original records is governed by 
records schedules approved by NARA 
(see part 1225, Scheduling Records, of 
this subchapter). Agencies must not de-
stroy original records that are not 
scheduled. Duplicate copies created 
and maintained for vital records pur-
poses only may be destroyed when su-
perseded or obsolete during the routine 
vital records cycle process. 

PART 1224—RECORDS DISPOSITION 
PROGRAMS 

Sec. 
1224.1 What are the authorities for Part 

1224? 
1224.2 What definitions apply to this part? 

1224.3 What standards are used as guidance 
for this part? 

1224.10 What must agencies do to implement 
an effective records disposition program? 

AUTHORITY: 44 U.S.C. 2111, 2904, 3102, and 
3301. 

SOURCE: 74 FR 51014, Oct. 2, 2009, unless 
otherwise noted. 

§ 1224.1 What are the authorities for 
Part 1224? 

The statutory authorities for this 
part are 44 U.S.C. 2111, 2904, 3102, and 
3301. 

§ 1224.2 What definitions apply to this 
part? 

See § 1220.18 of this subchapter for 
definitions of terms used in part 1224. 

§ 1224.3 What standards are used as 
guidance for this part? 

These regulations conform with guid-
ance provided in ISO 15489–1:2001, Infor-
mation and documentation—Records 
management. Paragraphs 7.1 (Prin-
ciples of records management pro-
grammes), 8.3.7 (Retention and disposi-
tion), 8.5 (Discontinuing records sys-
tems), and 9.9 (Implementing disposi-
tion) apply to records disposition. 

§ 1224.10 What must agencies do to im-
plement an effective records dis-
position program? 

In order to properly implement the 
provisions of §§ 1220.30(c)(2), 1220.32(e), 
and 1220.34(c), (f), and (g) of this sub-
chapter agencies must: 

(a) Ensure that all records are sched-
uled in accordance with part 1225 of 
this subchapter, schedules are imple-
mented in accordance with part 1226 of 
this subchapter, and permanent records 
are transferred to the National Ar-
chives of the United States. 

(b) Promptly disseminate and imple-
ment NARA-approved agency schedules 
and additions and changes to the Gen-
eral Records Schedules (GRS) in ac-
cordance with § 1226.12(a) of this sub-
chapter. 

(c) Regularly review agency-gen-
erated schedules, and, if necessary, up-
date them. 

(d) Incorporate records retention and 
disposition functionality during the de-
sign, development, and implementation 
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of new or revised recordkeeping sys-
tems (whether paper or electronic). See 
§ 1236.6 of this subchapter. 

(e) Provide training and guidance to 
all employees on agency records dis-
position requirements and procedures 
and other significant aspects of the 
records disposition program. When a 
new or revised records schedule is 
issued, provide specific guidance to em-
ployees responsible for applying the 
schedule. 

PART 1225—SCHEDULING 
RECORDS 

Sec. 
1225.1 What are the authorities for this 

part? 
1225.2 What definitions apply to this part? 
1225.3 What standards are used as guidance 

for this part? 
1225.10 What Federal records must be sched-

uled? 
1225.12 How are records schedules devel-

oped? 
1225.14 How do agencies schedule permanent 

records? 
1225.16 How do agencies schedule temporary 

records? 
1225.18 How do agencies request records dis-

position authority? 
1225.20 When do agencies have to get GAO 

approval for schedules? 
1225.22 When must scheduled records be re-

scheduled? 
1225.24 When can an agency apply pre-

viously approved schedules to electronic 
records? 

1225.26 How do agencies change a disposi-
tion authority? 

AUTHORITY: 44 U.S.C. 2111, 2904, 2905, 3102, 
and Chapter 33. 

SOURCE: 74 FR 51014, Oct. 2, 2009, unless 
otherwise noted. 

§ 1225.1 What are the authorities for 
this part? 

The statutory authorities for this 
part are 44 U.S.C. 2111, 2904, 2905, 3102, 
and Chapter 33. 

§ 1225.2 What definitions apply to this 
part? 

See § 1220.18 of this subchapter for 
definitions of terms used throughout 
Subchapter B, including part 1225. 

§ 1225.3 What standards are used as 
guidance for this part? 

These regulations conform with guid-
ance provided in ISO 15489–1:2001, Infor-
mation and documentation—Records 
management. Paragraphs 4 (Benefits of 
records management), 6.3 (Responsibil-
ities), 7.1 (Principles of records man-
agement programmes), 8.3.7 (Retention 
and disposition), 9.2 (Determining how 
long to retain records), 9.10 (Docu-
menting records management proc-
esses), 10 (Records management proc-
esses and controls), and 11 (Monitoring 
and auditing) apply to records sched-
uling. 

§ 1225.10 What Federal records must 
be scheduled? 

All Federal records, including those 
created or maintained for the Govern-
ment by a contractor, must be covered 
by a NARA-approved agency disposi-
tion authority, SF 115, Request for 
Records Disposition Authority, or the 
NARA General Records Schedules. 

§ 1225.12 How are records schedules 
developed? 

The principal steps in developing 
agency records schedules are listed 
below. Additional details that may be 
helpful are provided in the NARA 
records management handbook, Dis-
position of Federal Records at http:// 
www.archives.gov/records-mgmt/publica-
tions/disposition-of-federal-records/ 
index.html. 

(a) Conduct a functional or work 
process analysis to identify the func-
tions or activities performed by each 
organization or unit. Identify the rec-
ordkeeping requirements for each. 

(b) Prepare an inventory for each 
function or activity to identify records 
series, systems, and nonrecord mate-
rials. 

(c) Determine the appropriate scope 
of the records schedule items, e.g., in-
dividual series/system component, 
work process, group of related work 
processes, or broad program area. 

(d) Evaluate the period of time the 
agency needs each records series or 
system based on use, value to agency 
operations and oversight agencies, and 
legal obligations. Determine whether a 
fixed or flexible retention period is 
more appropriate. For records proposed 
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as temporary, specify a retention pe-
riod that meets agency business needs 
and legal requirements. For records 
proposed as permanent records, iden-
tify how long the records are needed by 
the agency before they are transferred 
to NARA. 

(e) Determine whether the proposed 
disposition should be limited to records 
in a specific medium. Records sched-
ules submitted to NARA for approval 
on or after December 17, 2007, are 
media neutral, i.e., the disposition in-
structions apply to the described 
records in any medium, unless the 
schedule identifies a specific medium 
for a specific series. 

(f) Compile a schedule for records, in-
cluding descriptions and disposition in-
structions for each item, using an SF 
115. 

(g) Obtain internal clearances, as ap-
propriate, from program offices and 
other stakeholders such as the legal 
counsel, chief information officer, elec-
tronic systems manager, and agency 
historian, as appropriate. 

(h) Obtain approval from the Govern-
ment Accountability Office (GAO), 
when required (see § 1225.20(a) for the 
categories that require GAO approval). 

(i) Submit an SF 115 covering only 
new or revised record items to NARA 
for approval (see § 1225.18(d)). 

(j) The disposition instructions on SF 
115s approved by the Archivist of the 
United States are mandatory (44 U.S.C. 
3314). 

§ 1225.14 How do agencies schedule 
permanent records? 

(a) Identification. Identify potentially 
permanent records. Useful guidelines 
in the identification of permanent Fed-
eral records may be found in the NARA 
records management handbook, Dis-
position of Federal Records (see § 1225.12 
for the Web site address of this publica-
tion). 

(b) Requirements. Each item proposed 
for permanent retention on an SF 115 
must include the following: 

(1) Descriptive title of the records se-
ries, component of an information sys-
tem, or appropriate aggregation of se-
ries and/or information system compo-
nents. The descriptive title must be 
meaningful to agency personnel; 

(2) Complete description of the 
records including: 

(i) Agency function; 
(ii) Physical type, if appropriate; 
(iii) Inclusive dates; 
(iv) Statement of how records are ar-

ranged; 
(v) Statement of restrictions on ac-

cess under the FOIA if the records are 
proposed for immediate transfer; 

(3) Disposition instructions developed 
using the following guidelines: 

(i) If the records series or system is 
current and continuing, the SF 115 
must specify the period of time after 
which the records will be transferred to 
the National Archives of the United 
States, and if appropriate, the time pe-
riod for returning inactive records to 
an approved records storage facility. 

(ii) If the records series or system is 
nonrecurring, i.e., no additional 
records will be created or acquired, the 
agency must propose either that the 
records be transferred to the National 
Archives of the United States imme-
diately or set transfer for a fixed date 
in the future. 

(c) Determination. NARA will appraise 
the records to determine if they have 
sufficient value to warrant archival 
permanent preservation. If NARA de-
termines either that records are not 
permanent or that the transfer instruc-
tions are not appropriate: 

(1) NARA will notify the agency and 
negotiate an appropriate disposition. 
The disposition instruction on the SF 
115 will be modified prior to NARA ap-
proval; or 

(2) If NARA and the agency cannot 
agree on the disposition instruction for 
an item(s), the items(s) will be with-
drawn. In these cases, the agency must 
submit an SF 115 with a revised pro-
posal for disposition; unscheduled 
records must be treated as permanent 
until a new schedule is approved. 

§ 1225.16 How do agencies schedule 
temporary records? 

(a) Identification. Federal agencies re-
quest authority to dispose of records, 
either immediately or on a recurring 
basis. Requests for immediate disposal 
are limited to existing records that no 
longer accumulate. For recurring 
records, approved schedules provide 
continuing authority to destroy the 
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records. The retention periods ap-
proved by NARA are mandatory, and 
the agency must dispose of the records 
after expiration of the retention pe-
riod, except as provided in §§ 1226.18 and 
1226.20 of this subchapter. 

(b) Requirements. Each item on an SF 
115 proposed for eventual destruction 
must include the following: 

(1) Descriptive title familiar to agen-
cy personnel; 

(2) Description of the records includ-
ing agency function, physical type(s) 
and informational content; 

(3) Disposition instructions developed 
using the following guidelines: 

(i) If the record series, component of 
an electronic information system, or 
appropriate aggregation of series and/ 
or automated system components is 
current and continuing, the SF 115 
must include file breaks, retention pe-
riod or event after which the records 
will be destroyed, and, if appropriate, 
transfer period for retiring inactive 
records to an approved records storage 
facility. 

(ii) If the records series, system, or 
other aggregation is nonrecurring, i.e., 
no additional records will be created or 
acquired, the SF 115 must specify ei-
ther immediate destruction or destruc-
tion on a future date. 

(c) Determination. If NARA deter-
mines that the proposed disposition is 
not consistent with the value of the 
records, it will request that the agency 
make appropriate changes. 

(1) If NARA determines that records 
proposed as temporary merit perma-
nent retention and transfer to the Na-
tional Archives of the United States, 
the agency must change the disposition 
instruction prior to approval of the SF 
115. 

(2) If NARA and the agency cannot 
agree on the retention period for an 
item(s), the items(s) will be withdrawn. 
In these cases, the agency must submit 
an SF 115 with a revised proposal for 
disposition; unscheduled records must 
be treated as permanent until a new 
schedule is approved. 

§ 1225.18 How do agencies request 
records disposition authority? 

(a) Federal agencies submit an SF 115 
to NARA to request authority to sched-
ule (establish the disposition for) per-

manent and temporary records, either 
on a recurring or one-time basis. 

(b) SF 115s include only records not 
covered by the General Records Sched-
ules (GRS) (see part 1227 of this sub-
chapter), deviations from the GRS (see 
§ 1227.12 of this subchapter), or pre-
viously scheduled records requiring 
changes in retention periods or sub-
stantive changes in description. 

(c) SF 115s do not include nonrecord 
material. The disposition of nonrecord 
materials is determined by agencies 
and does not require NARA approval. 

(d) The following elements are re-
quired on a SF 115: 

(1) Title and description of the 
records covered by each item. 

(2) Disposition instructions that can 
be readily applied. Records schedules 
must provide for: 

(i) The destruction of records that no 
longer have sufficient value to justify 
further retention (see § 1224.10(b) of this 
subchapter); and 

(ii) The identification of potentially 
permanent records and provisions for 
their transfer to the legal custody of 
NARA. 

(3) Certification that the records pro-
posed for disposition are not now need-
ed for the business of the agency or 
will not be needed after the specified 
retention periods. The signature of the 
authorized agency representative on 
the SF 115 provides certification. 

(e) NARA will return SF 115s that are 
improperly prepared. The agency must 
make the necessary corrections and re-
submit the form to NARA. 

§ 1225.20 When do agencies have to get 
GAO approval for schedules? 

(a), Federal agencies must obtain the 
approval of the Comptroller General 
for the disposal of the following types 
of records: 

(1) Program records less than 3 years 
old, 

(2) Deviations from General Records 
Schedule 2–10 (see § 1227.10 of this sub-
chapter for a definition of general 
records schedules), and 

(b) This approval must be obtained 
before NARA will approve the disposi-
tion request. 
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§ 1225.22 When must scheduled 
records be rescheduled? 

Agencies must submit an SF 115, Re-
quest for Records Disposition Author-
ity, to NARA in the following situa-
tions: 

(a) If an interagency reorganization 
reassigns functions to an existing de-
partment or agency, the gaining orga-
nization must submit an SF 115 to 
NARA within one year of the reorga-
nization. Schedules approved for one 
department or independent agency do 
not apply to records of other depart-
ments or agencies. 

(b) If a new department or agency as-
sumes functions from an existing one, 
the new agency must schedule records 
documenting the acquired functions 
and all other records not covered by 
the GRS within two years. 

(c) If an agency needs to deviate from 
retention periods in the GRS. 

(d) If an agency needs to change re-
tention periods for records previously 
appraised as temporary by NARA. 

(e) If an agency needs to change the 
approved disposition of records from 
permanent to temporary or vice versa. 

(f) If an agency needs to modify the 
description of records because the in-
formational content of the records and/ 
or the function documented by the 
records changes. 

(g) If an agency decides to change the 
scope of the records schedule items to 
include a greater or lesser aggregation 
of records (see § 1225.12(c)), unless 
§ 1225.24 applies. 

(h) Agencies must submit a new 
schedule to NARA for electronic 
versions of previously scheduled 
records if: 

(1) The content and function of the 
records have changed significantly 
(e.g., the electronic records contain in-
formation that is substantially dif-
ferent from the information included 
in the hard copy series or are used for 
different purposes). 

(2) The previously approved schedule 
explicitly excludes electronic records. 

(3) The electronic records consist of 
program records maintained on an 
agency Web site. 

(4) The electronic records consist of 
temporary program records maintained 
in a format other than scanned image 

AND the previously approved schedule 
is not media neutral. 

§ 1225.24 When can an agency apply 
previously approved schedules to 
electronic records? 

If the conditions specified in 
§ 1225.22(h) do not apply, the following 
conditions apply: 

(a) Permanent records. 
(1) The agency may apply a pre-

viously approved schedule for hard 
copy records to electronic versions of 
the permanent records when the elec-
tronic records system replaces a single 
series of hard copy permanent records 
or the electronic records consist of in-
formation drawn from multiple pre-
viously scheduled permanent series. 
Agencies must notify the National Ar-
chives and Records Administration, 
Modern Records Programs (NWM), 8601 
Adelphi Road, College Park, MD 20740– 
6001, phone number 301–837–1738, in 
writing of series of records that have 
been previously scheduled as perma-
nent in hard copy form, including spe-
cial media records as described in 36 
CFR 1235.52 of this subchapter. An 
agency should send the notification to 
the NARA unit that processes its 
schedules. The notification must be 
submitted within 90 days of when the 
electronic recordkeeping system be-
comes operational and must contain 
the: 

(i) Name of agency; 
(ii) Name of the electronic system; 
(iii) Organizational unit(s) or agency 

program that records support; 
(iv) Current disposition authority 

reference; and 
(v) Format of the records (e.g., data-

base, scanned images, digital photo-
graphs, etc.). 

(2) If the electronic records include 
information drawn from both tem-
porary and permanent hard copy series, 
an agency either may apply a pre-
viously approved permanent disposi-
tion authority, after submitting the 
notification required by paragraph 
(a)(1) of this section or may submit a 
new schedule if the agency believes the 
electronic records do not warrant per-
manent retention. 

(b) Temporary still pictures, sound re-
cordings, motion picture film, and video 
recordings. The agency must apply the 
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previously approved schedule to digital 
versions. If changes in the approved 
schedule are required, follow § 1225.26. 

(c) Scanned images of temporary 
records, including temporary program 
records. The agency must apply the pre-
viously approved schedule. If changes 
in the approved schedule are required, 
follow § 1225.26. 

(d) Other temporary records maintained 
in an electronic format other than 
scanned images. 

(1) For temporary records that are 
covered by an item in a General 
Records Schedule (other than those 
General Records Schedule items that 
exclude electronic master files and 
databases) or an agency-specific sched-
ule that pertains to administrative 
housekeeping activities, apply the pre-
viously approved schedule. If the elec-
tronic records consist of information 
drawn from multiple hard copy series, 
apply the previously approved schedule 
item with the longest retention period. 

(2) For temporary program records 
covered by a NARA-approved media 
neutral schedule item (i.e., the item ap-
pears on a schedule submitted to 
NARA for approval before December 17, 
2007, that is explicitly stated to be 
media neutral, or it appears on a sched-
ule submitted to NARA for approval on 
or after December 17, 2007, that is not 
explicitly limited to a specific record-
keeping medium), apply the previously 
approved schedule. 

§ 1225.26 How do agencies change a 
disposition authority? 

Agencies must submit an SF 115 to 
permanently change the approved dis-
position of records. Disposition au-
thorities are automatically superseded 
by approval of a later SF 115 for the 
same records unless the later SF 115 
specifies an effective date. As provided 
in § 1226.20(c) of this subchapter, agen-
cies are authorized to retain records el-
igible for destruction until the new 
schedule is approved. 

(a) SF 115s that revise previously ap-
proved disposition authorities must 
cite all of the following, if applicable: 

(1) The SF 115 and item numbers to 
be superseded; 

(2) The General Records Schedules 
and item numbers that cover the 
records, if any; and 

(3) The current published records dis-
position manual and item numbers; or 
the General Records Schedules and 
item numbers that cover the records. 

(b) Agencies must submit with the 
SF 115 an explanation and justification 
for the change. 

(c) For temporary retention of 
records beyond their normal retention 
period, see § 1226.18 of this subchapter. 

(d) Agencies must secure NARA ap-
proval of a change in the period of time 
that permanent records will remain in 
agency legal custody prior to transfer 
to the National Archives of the United 
States. To request approval, agencies 
send written requests to the National 
Archives and Records Administration, 
Modern Records Programs (NWM), 8601 
Adelphi Road, College Park, MD 20740– 
6001, phone number (301) 837–1738. 
NARA approval is documented as an 
annotation to the schedule item. A new 
SF 115 is not required to extend the 
time period of agency legal custody. 

PART 1226—IMPLEMENTING 
DISPOSITION 

Sec. 
1226.1 What are the general authorities for 

this part? 
1226.2 What definitions apply to this part? 
1226.3 What standards are used as guidance 

for this part? 
1226.10 Must agencies apply approved sched-

ules to their records? 
1226.12 How do agencies disseminate ap-

proved schedules? 
1226.14 What are the limitations in applying 

approved records schedule? 
1226.16 Does NARA ever withdraw disposi-

tion authority? 
1226.18 When may agencies temporarily ex-

tend retention periods? 
1226.20 How do agencies temporarily extend 

retention periods? 
1226.22 When must agencies transfer perma-

nent records? 
1226.24 How must agencies destroy tem-

porary records? 
1226.26 How do agencies donate temporary 

records? 

AUTHORITY: 44 U.S.C. 2111, 2904, 3102, and 
3301. 

SOURCE: 74 FR 51014, Oct. 2, 2009, unless 
otherwise noted. 

VerDate Mar<15>2010 12:12 Sep 29, 2011 Jkt 223139 PO 00000 Frm 00851 Fmt 8010 Sfmt 8010 Y:\SGML\223139.XXX 223139er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



842 

36 CFR Ch. XII (7–1–11 Edition) § 1226.1 

§ 1226.1 What are the general authori-
ties for this part? 

The statutory authorities are 44 
U.S.C. 2107, 2111, 2904, 3102, 3301 and 
3302. 

§ 1226.2 What definitions apply to this 
part? 

See § 1220.18 of this subchapter for 
definitions of terms used throughout 
Subchapter B, including part 1226. 

§ 1226.3 What standards are used as 
guidance for this part? 

These regulations conform with guid-
ance in ISO 15489–1:2001, Information 
and documentation—Records manage-
ment, sections 8.3.7 (Retention and dis-
position), 8.5 (Discontinuing records 
systems), 9.2 (Determining how long to 
retain records), and 9.9 (Implementing 
disposition). 

§ 1226.10 Must agencies apply ap-
proved schedules to their records? 

The application of approved sched-
ules is mandatory except as provided in 
§§ 1226.16 and 1226.18. Federal records 
must be retained as specified in the 
schedule to conduct Government busi-
ness, protect rights, avoid waste, and 
preserve permanent records for trans-
fer to the National Archives of the 
United States. 

§ 1226.12 How do agencies disseminate 
approved schedules? 

(a) Agencies must issue disposition 
authorities through their internal di-
rectives system within six months of 
approval of the SF 115 or GRS to en-
sure proper distribution and applica-
tion of the schedule. The directive 
must cite the legal authority (GRS or 
SF 115 and item numbers) for each 
schedule item covering records. 

(b) Agencies must send, via link or 
file, an electronic copy of each pub-
lished agency schedule, directive, and 
other policy issuance relating to 
records disposition to NARA at 
RM.Communications@nara.gov when the 
directive, manual, or policy issuance is 
posted or distributed. 

(c) The submission must include the 
name, title, agency, address, and phone 
number of the submitter. If the com-
prehensive records schedule or other 
policy issuance is posted on a publicly 

available Web site, the agency must 
provide the full Internet address 
(URL). 

§ 1226.14 What are the limitations in 
applying approved records sched-
ules? 

Agencies must apply the approved 
records disposition schedules to their 
agency’s records as follows 

(a) Records described by items 
marked ‘‘disposition not approved’’ or 
‘‘withdrawn’’ may not be destroyed 
until a specific disposition has been ap-
proved by NARA. 

(b) Disposition authorities for items 
on approved SF 115s that specify an or-
ganizational component of the depart-
ment or independent agency as the cre-
ator or custodian of the records may be 
applied to the same records after inter-
nal reorganization, but only if the na-
ture, content, and functional impor-
tance of the records remain the same. 
Authority approved for items described 
in a functional format may be applied 
to any organizational component with-
in the department or independent agen-
cy that is responsible for the relevant 
function. 

(c) Disposition authorities approved 
for one department or independent 
agency may not be applied to records 
of another department or agency. De-
partments or agencies that acquire 
records from another department or 
agency, and/or continue creating the 
same series of records previously cre-
ated by another department or agency 
through interagency reorganization 
must promptly submit an SF 115 to 
NARA for disposition authorization. 
Until the new records schedule is ap-
proved, the records are unscheduled. 
See § 1225.22 of this subchapter. 

(d) Unless otherwise specified, newly 
approved disposition authorities apply 
retroactively to all existing records as 
described in the schedule. 

(e) When required by court order (i.e., 
order for expungement or destruction), 
an agency may destroy temporary 
records before their NARA-authorized 
disposition date. In accordance with 
§ 1230.14 of this subchapter, an agency 
must notify the National Archives and 
Records Administration, Modern 
Records Programs (NWM), 8601 Adelphi 
Road, College Park, MD 20740–6001, 
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phone number (301) 837–1738, when per-
manent or unscheduled records are to 
be destroyed in response to a court 
order. If the records have significant 
historical value, NARA will promptly 
advise the agency of any concerns over 
their destruction. 

§ 1226.16 Does NARA ever withdraw 
disposition authority? 

(a) When required to ensure the pres-
ervation of Government records, or 
when required by an emergency, or to 
maintain efficiency of Government op-
erations, NARA will withdraw disposal 
authorizations in approved schedules 
(44 U.S.C. 2909). This withdrawal may 
apply to particular items on agency 
schedules or may apply to all existing 
authorizations for a specified type of 
record in any or all agencies. 

(b) To both impose and rescind the 
withdrawal, NARA will notify the af-
fected agency or agencies in writing, 
either by letter or NARA bulletin. 

§ 1226.18 When may agencies tempo-
rarily extend retention periods? 

(a) Agencies may temporarily retain 
records approved for destruction be-
yond their NARA-approved retention 
period if special circumstances alter 
the normal administrative, legal, or 
fiscal value of the records. 

(1) Agencies must not retain records 
whose disposal after a specified period 
is required by statute, unless retention 
is ordered by a Court. 

(2) In determining whether or not to 
temporarily extend the retention pe-
riod of records, agencies must ensure 
that the extension of retention is con-
sistent with the requirement contained 
in 5 U.S.C. 552a (Privacy Act of 1974, as 
amended) that records concerning indi-
viduals are maintained only if relevant 
and necessary to accomplish a purpose 
of the agency that is required by law or 
Executive order. 

(b) If the records that are to be tem-
porarily retained beyond their ap-
proved destruction date have been 
transferred to records storage facili-
ties, agencies must notify the facility. 

(c) Once the special circumstances 
that require extended retention of 
records have elapsed, agencies must de-
stroy the records in accordance with 

the NARA-approved disposition in-
structions. 

(d) Agencies must submit an SF 115 
to NARA to change schedule provisions 
on a continuing basis in accordance 
with § 1225.26 of this subchapter. Agen-
cies may retain records eligible for de-
struction until the new schedule is ap-
proved. 

§ 1226.20 How do agencies temporarily 
extend retention periods? 

(a) Agencies must secure NARA writ-
ten approval to retain records series or 
systems that are eligible for destruc-
tion under NARA-approved schedules 
except when: 

(1) The agency has requested a 
change in the records schedule in ac-
cordance with § 1225.26 of this sub-
chapter, in which case the agency is 
authorized to retain records eligible for 
destruction until the new SF 115 is ap-
proved; 

(2) The records will be needed for less 
than one year; or 

(3) A court order requires retention 
of the records. 

(b) To request an extension, agencies 
must send a letter to the National Ar-
chives and Records Administration, 
Modern Records Programs (NWM), 8601 
Adelphi Road, College Park, MD 20740– 
6001, phone number (301) 837–1738. Along 
with a justification, the request must 
include: 

(1) A concise description of the 
records series for which the extension 
is requested. 

(2) A citation to the agency records 
schedule or the GRS currently gov-
erning disposition of the records; 

(3) A statement of the estimated pe-
riod of time that the records will be re-
quired; and 

(4) For records in the agency’s cus-
tody, a statement of the current and 
proposed physical location of the 
records. 

(c) Agencies must ensure that records 
in records storage facilities are re-
tained for the duration of the exten-
sion. 

§ 1226.22 When must agencies transfer 
permanent records? 

All records scheduled as permanent 
must be transferred to the National Ar-
chives of the United States after the 
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period specified on the SF 115 in ac-
cordance with procedures specified 
under § 1235.12 of this subchapter. 

§ 1226.24 How must agencies destroy 
temporary records? 

(a) Sale or salvage of unrestricted 
records—(1) Paper records. Paper records 
to be destroyed normally must be sold 
as wastepaper, or otherwise salvaged. 
All sales must follow the established 
procedures for the sale of surplus per-
sonal property. (See 41 CFR part 101— 
45, Sale, Abandonment, or Destruction 
of Personal Property.) The contract for 
sale must prohibit the resale of all 
records for use as records or docu-
ments. 

(2) Records on electronic and other 
media. Records other than paper 
records (audio, visual, and electronic 
records on physical media data tapes, 
disks, and diskettes) may be salvaged 
and sold in the same manner and under 
the same conditions as paper records. 

(b) Destruction of unrestricted records. 
Unrestricted records that agencies can-
not sell or otherwise salvage must be 
destroyed by burning, pulping, shred-
ding, macerating, or other suitable 
means authorized by implementing 
regulations issued under E.O. 12958, as 
amended or its successor. 

(c) Destruction of classified or otherwise 
restricted records. If the records are re-
stricted because they are national se-
curity classified or exempted from dis-
closure by statute, including the Pri-
vacy Act, or regulation: 

(1) Paper records. For paper records, 
the agency or its wastepaper con-
tractor must definitively destroy the 
information contained in the records 
by one of the means specified in para-
graph (b) of this section and their de-
struction must be witnessed either by a 
Federal employee or, if authorized by 
the agency, by a contractor employee. 

(2) Electronic records. Electronic 
records scheduled for destruction must 
be disposed of in a manner that ensures 
protection of any sensitive, propri-
etary, or national security informa-
tion. Magnetic recording media pre-
viously used for electronic records con-
taining sensitive, proprietary, or na-
tional security information must not 
be reused if the previously recorded in-

formation can be compromised in any 
way by reuse of the media. 

§ 1226.26 How do agencies donate tem-
porary records? 

(a) Agencies must obtain written ap-
proval from NARA before donating 
records eligible for disposal to an ap-
propriate person, organization, institu-
tion, corporation, or government (in-
cluding a foreign government) that has 
requested them. Records that are not 
eligible for disposal cannot be donated. 

(b) Agencies request the approval of 
such a donation by sending a letter to 
the National Archives and Records Ad-
ministration, Modern Records Pro-
grams (NWM), 8601 Adelphi Road, Col-
lege Park, MD 20740–6001, phone num-
ber (301) 837–1738. The request must in-
clude: 

(1) The name of the department or 
agency, and relevant subdivisions, hav-
ing custody of the records; 

(2) The name and address of the pro-
posed recipient of the records; 

(3) A list containing: 
(i) Description of the records to be 

transferred, 
(ii) The inclusive dates of the 

records, 
(iii) The SF 115 or GRS and item 

numbers that authorize destruction of 
the records; 

(4) A statement providing evidence: 
(i) That the proposed donation is in 

the best interests of the Government, 
(ii) That the proposed recipient 

agrees not to sell the records as records 
or documents, and 

(iii) That the donation will be made 
without cost to the U.S. Government; 

(5) A certification that: 
(i) The records contain no informa-

tion the disclosure of which is prohib-
ited by law or contrary to the public 
interest, and/or 

(ii) The records proposed for transfer 
to a person or commercial business are 
directly pertinent to the custody or op-
erations of properties acquired from 
the Government, and/or 

(iii) A foreign government desiring 
the records has an official interest in 
them. 

(c) NARA will determine whether the 
donation is in the public interest and 
notify the requesting agency of its de-
cision in writing. If NARA determines 
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such a proposed donation is contrary to 
the public interest, the agency must 
destroy the records in accordance with 
the appropriate disposition authority. 

PART 1227—GENERAL RECORDS 
SCHEDULES 

Sec. 
1227.1 What are the authorities for Part 

1227? 
1227.2 What definitions apply to this part? 
1227.3 What standards are used as guidance 

for this part? 
1227.10 What are General Records Schedules 

(GRS)? 
1227.12 When must agencies apply the GRS? 
1227.14 How do I obtain copies of the GRS? 

AUTHORITY: 44 U.S.C. 3303a(d). 

SOURCE: 74 FR 51014, Oct. 2, 2009, unless 
otherwise noted. 

§ 1227.1 What are the authorities for 
Part 1227? 

The statutory authority for this part 
is 44 U.S.C. 3303a(d). 

§ 1227.2 What definitions apply to this 
part? 

See § 1220.18 of this subchapter for 
definitions of terms used in part 1227. 

§ 1227.3 What standards are used as 
guidance for this part? 

These regulations conform with guid-
ance provided in ISO 15489–1:2001, Infor-
mation and documentation—Records 
management, paragraphs 9.2 (Deter-
mining how long to retain records) and 
9.9 (Implementing disposition). 

§ 1227.10 What are General Records 
Schedules (GRS)? 

General Records Schedules (GRS) are 
schedules issued by the Archivist of the 
United States that authorize, after 
specified periods of time, the destruc-
tion of temporary records or the trans-
fer to the National Archives of the 
United States of permanent records 
that are common to several or all agen-
cies. 

§ 1227.12 When must agencies apply 
the GRS? 

(a) Agencies apply the disposition in-
structions of the GRS, as provided in 
the following table. 

When NARA issues a new or revised GRS, and . . . Then . . . 

(1) The new or revised GRS states that the provisions must be 
followed without exception.

All agencies must follow the disposition instructions of the 
GRS, regardless of whether or not they have existing sched-
ules. 

(2) Your agency does not have an existing schedule for these 
records..

Your agency must follow the disposition instructions of the 
GRS. If your agency’s needs require a different retention pe-
riod, then your agency must submit an SF 115 in accord-
ance with 36 CFR part 1225 of this subchapter, and a jus-
tification for the deviation. 

(3) When your agency has an existing schedule and the new 
or revised GRS permits use of existing agency-specific 
schedules.

Your agency may follow the disposition instructions in either 
the GRS or the existing agency schedule, but it must follow 
the same instructions throughout the agency and instruct its 
staff to do so. If your agency chooses to follow its own 
schedule, then it must notify NARA within 120 days of the 
issuance of the new or revised GRS. 

(4) Your agency does not create or maintain any of the records 
addressed by that GRS.

No action is required. 

(b) Except as provided in the table in 
paragraph (a), agencies must incor-
porate in their disposition manual or 
otherwise disseminate new and revised 
GRS within 6 months after NARA has 
issued the GRS Transmittal. 

(c) NARA may, at its discretion, 
apply the provisions of the GRS to 
records in its legal custody, subject to 
the provisions of § 1235.34 of this sub-
chapter. 

§ 1227.14 How do I obtain copies of the 
GRS? 

(a) The GRS and instructions for 
their use are available online at http:// 
www.archives.gov/records-mgmt/ardor/ 
records-schedules.html. They are also 
available by writing to the National 
Archives and Records Administration, 
Modern Records Programs (NWM), 8601 
Adelphi Road, College Park, MD 20740– 
6001, phone number (301) 837–1738. 
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(b) NARA distributes new and revised 
GRS to Federal agencies under sequen-
tially numbered GRS transmittals. 

PART 1228—LOAN OF PERMANENT 
AND UNSCHEDULED RECORDS 

Sec. 
1228.1 What are the authorities for this 

part? 
1228.2 What definitions apply to this part? 
1228.8 Do loans of temporary records require 

NARA approval? 
1228.10 When do loans of permanent and un-

scheduled records require NARA ap-
proval? 

1228.12 How do agencies obtain approval to 
loan permanent or unscheduled records? 

1228.14 How will NARA handle a loan re-
quest? 

1228.16 When must agencies retrieve records 
that have been loaned? 

AUTHORITY: 44 U.S.C. 2904. 

SOURCE: 74 FR 51014, Oct. 2, 2009, unless 
otherwise noted. 

§ 1228.1 What are the authorities for 
this part? 

The statutory authority for this part 
is 44 U.S.C. 2904. 

§ 1228.2 What definitions apply to this 
part? 

See § 1220.18 of this subchapter for 
definitions of terms used in part 1228. 

§ 1228.8 Do loans of temporary records 
require NARA approval? 

Loans of temporary records between 
Federal agencies or to non-Federal re-
cipients do not require approval from 
NARA. The lending agency is respon-
sible for documenting the loan and re-
turn of the records. 

§ 1228.10 When do loans of permanent 
and unscheduled records require 
NARA approval? 

Loans of permanent or unscheduled 
records between Federal agencies or to 
non-Federal recipients require prior 
written approval from NARA. The loan 
of permanent or unscheduled records 
increases the likelihood of the records 
becoming lost, misplaced, or incor-
porated into other files. Agencies 
should consider reproducing or scan-
ning the records in response to a loan 
request. 

§ 1228.12 How do agencies obtain ap-
proval to loan permanent or un-
scheduled records? 

(a) An agency proposing to loan per-
manent or unscheduled records must 
prepare a written loan agreement with 
the proposed recipient. The agreement 
must include: 

(1) The name of the department or 
agency and subdivisions having cus-
tody of the records; 

(2) The name and address of the pro-
posed recipient of the records; 

(3) A list containing: 
(i) Identification of the records to be 

loaned, by series or system; 
(ii) The inclusive dates for each se-

ries or system; 
(iii) The volume and media of the 

records to be loaned; and 
(iv) The NARA disposition job (SF 

115) and item numbers covering the 
records, if any. 

(4) A statement of the purpose and 
duration of the loan; 

(5) A statement specifying any re-
strictions on the use of the records and 
how these restrictions will be imposed 
by the recipient; 

(6) A certification that the records 
will be stored in areas with security 
and environmental controls equal to 
those specified in part 1234 of this sub-
chapter; and 

(7) A signature block for the Archi-
vist of the United States. The loan 
must not take place until the Archivist 
has signed the agreement. 

(b) On request, NARA may allow an 
agency to prepare an annual loan 
agreement covering multiple transfers 
from the same series of records to an-
other single Federal agency. 

(c) The agency must send a written 
request to the National Archives and 
Records Administration, Modern 
Records Programs (NWM), 8601 Adelphi 
Road, College Park, MD 20740–6001, 
phone number (301) 837–1738, transmit-
ting the proposed loan agreement, cit-
ing the rationale for not providing cop-
ies in place of the original records, and 
specifying the name, title, and phone 
number of an agency contact. The re-
quest must be submitted or approved 
by the individual authorized to sign 
records schedules as described in 
§ 1220.34(b) of this subchapter. 
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§ 1228.14 How will NARA handle a loan 
request? 

(a) NARA will review the request 
and, if it is approved, return the signed 
agreement to the agency within 30 
days. 

(b) NARA will deny the request with-
in 30 days if the records are due or past 
due to be transferred to the National 
Archives of the United States in ac-
cordance with part 1235 of this sub-
chapter, if the loan would endanger the 
records, or if the loan would otherwise 
violate the regulations in 36 CFR chap-
ter XII, subchapter B. NARA will no-
tify the agency in writing if it dis-
approves the loan and the reasons for 
the disapproval of the loan. 

§ 1228.16 When must agencies retrieve 
records that have been loaned? 

An agency must contact the recipi-
ent of loaned permanent or unsched-
uled records 30 days prior to the expira-
tion of the loan period (as stated in the 
loan agreement) to arrange for the re-
turn of the records. If the agency ex-
tends the duration of the loan, it must 
notify NARA (see § 1228.12(b)) in writ-
ing, specifying the reason for the ex-
tension and providing the new expira-
tion date of the loan. 

PART 1229—EMERGENCY AUTHOR-
IZATION TO DESTROY RECORDS 

Sec. 
1229.1 What is the scope of this part? 
1229.2 What are the authorities for this 

part? 
1229.3 What definitions apply to this part? 
1229.10 What steps must be taken when 

records are a continuing menace to 
health or life, or to property? 

1229.12 What are the requirements during a 
state of war or threatened war? 

AUTHORITY: 44 U.S.C. 3310 and 3311. 

SOURCE: 74 FR 51014, Oct. 2, 2009, unless 
otherwise noted. 

§ 1229.1 What is the scope of this part? 

This part describes certain condi-
tions under which records may be de-
stroyed without regard to the provi-
sions of part 1226 of this subchapter. 

§ 1229.2 What are the authorities for 
this part? 

The statutory authorities for this 
part are 44 U.S.C. 3310 and 3311. 

§ 1229.3 What definitions apply to this 
part? 

See § 1220.18 of this subchapter for 
definitions of terms used in part 1229. 

§ 1229.10 What steps must be taken 
when records are a continuing men-
ace to health or life, or to property? 

When NARA and the agency that has 
custody of them jointly determine that 
records in the custody of an agency of 
the U.S. Government are a continuing 
menace to human health or life, or to 
property, NARA will authorize the 
agency to eliminate the menace imme-
diately by any method necessary: 

(a) When an agency identifies records 
that pose a continuing menace to 
human health or life, or to property, 
the records officer or other designee 
must immediately notify the National 
Archives and Records Administration, 
Modern Records Programs (NWM), 8601 
Adelphi Road, College Park, MD 20740– 
6001, phone number (301) 837–1738. The 
notice must specify the description of 
the records, their location and quan-
tity, and the nature of the menace. No-
tice may be given via e-mail to 
RM.Communications@nara.gov, or via 
phone, (301) 837–1738, or fax, (301) 837– 
3698, to NWM or the NARA Regional 
Administrator. 

(b) If NARA concurs in a determina-
tion that the records must be de-
stroyed, NARA will notify the agency 
to immediately destroy the records. 

(c) If NARA does not concur that the 
menace must be eliminated by destruc-
tion of the records, NARA will advise 
the agency on remedial action to ad-
dress the menace. 

§ 1229.12 What are the requirements 
during a state of war or threatened 
war? 

(a) Destruction of records outside the 
territorial limits of the continental 
United States is authorized whenever, 
during a state of war between the 
United States and any other nation or 
when hostile action appears imminent, 
the head of the agency that has cus-
tody of the records determines that 
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their retention would be prejudicial to 
the interest of the United States, or 
that they occupy space urgently need-
ed for military purposes and are with-
out sufficient administrative, fiscal, 
legal, historical, or other value to war-
rant their continued preservation. 

(b) Within six months after the de-
struction of any records under this au-
thorization, the agency official who di-
rected the destruction must submit to 
the National Archives and Records Ad-
ministration, Modern Records Pro-
grams (NWM), 8601 Adelphi Road, Col-
lege Park, MD 20740–6001, phone num-
ber (301) 837–1738, a written statement 
explaining the reasons for the destruc-
tion and a description of the records 
and how, when, and where the destruc-
tion was accomplished. 

PART 1230—UNLAWFUL OR ACCI-
DENTAL REMOVAL, DEFACING, 
ALTERATION, OR DESTRUCTION 
OF RECORDS 

Sec. 
1230.1 What are the authorities for part 

1230? 
1230.2 What standards are used as guidance 

for this part? 
1230.3 What definitions apply to this part? 
1230.10 Who is responsible for preventing 

the unlawful or accidental removal, de-
facing, alteration, or destruction of 
records? 

1230.12 What are the penalties for unlawful 
or accidental removal, defacing, alter-
ation, or destruction of records? 

1230.14 How do agencies report incidents? 
1230.16 How does NARA handle allegations 

of damage, alienation, or unauthorized 
destruction of records? 

1230.18 What assistance is available to agen-
cies to recover unlawfully removed 
records? 

AUTHORITY: 44 U.S.C. 3105 and 3106. 

SOURCE: 74 FR 51014, Oct. 2, 2009, unless 
otherwise noted. 

§ 1230.1 What are the authorities for 
part 1230? 

The statutory authorities for this 
part are 44 U.S.C. 3105 and 3106. 

§ 1230.2 What standards are used as 
guidance for this part? 

These regulations conform with guid-
ance provided in ISO 15489–1:2001, par. 
6.3 (Responsibilities), 7.2 (Characteris-

tics of a record), 8.2 (Records systems 
characteristics), and 8.3 (Designing and 
implementing records systems). 

§ 1230.3 What definitions apply to this 
part? 

(a) See § 1220.18 of this subchapter for 
definitions of terms used throughout 
Subchapter B, including part 1230. 

(b) As used in part 1230— 
Alteration means the unauthorized 

annotation, addition, or deletion to a 
record. 

Deface means to obliterate, mar, or 
spoil the appearance or surface of a 
record that impairs the usefulness or 
value of the record. 

Removal means selling, donating, 
loaning, transferring, stealing, or oth-
erwise allowing a record to leave the 
custody of a Federal agency without 
the permission of the Archivist of the 
United States. 

Unlawful or accidental destruction (also 
called unauthorized destruction) means 
disposal of an unscheduled or perma-
nent record; disposal prior to the end of 
the NARA-approved retention period of 
a temporary record (other than court- 
ordered disposal under § 1226.14(d) of 
this subchapter); and disposal of a 
record subject to a FOIA request, liti-
gation hold, or any other hold require-
ment to retain the records. 

§ 1230.10 Who is responsible for pre-
venting the unlawful or accidental 
removal, defacing, alteration, or de-
struction of records? 

The heads of Federal agencies must: 
(a) Prevent the unlawful or acci-

dental removal, defacing, alteration, or 
destruction of records. Section 
1222.24(a)(6) of this subchapter pro-
hibits removing records from the legal 
custody of the agency. Records must 
not be destroyed except under the pro-
visions of NARA-approved agency 
records schedules or the General 
Records Schedules issued by NARA; 

(b) Take adequate measures to in-
form all employees and contractors of 
the provisions of the law relating to 
unauthorized destruction, removal, al-
teration or defacement of records; 

(c) Implement and disseminate poli-
cies and procedures to ensure that 
records are protected against unlawful 
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or accidental removal, defacing, alter-
ation and destruction; and 

(d) Direct that any unauthorized re-
moval, defacing, alteration or destruc-
tion be reported to NARA. 

§ 1230.12 What are the penalties for 
unlawful or accidental removal, de-
facing, alteration, or destruction of 
records? 

The penalties for the unlawful or ac-
cidental removal, defacing, alteration, 
or destruction of Federal records or the 
attempt to do so, include a fine, im-
prisonment, or both (18 U.S.C. 641 and 
2071). 

§ 1230.14 How do agencies report inci-
dents? 

The agency must report promptly 
any unlawful or accidental removal, 
defacing, alteration, or destruction of 
records in the custody of that agency 
to the National Archives and Records 
Administration, Modern Records Pro-
grams (NWM), 8601 Adelphi Road, Col-
lege Park, MD 20740–6001, phone num-
ber 301–837–1738. 

(a) The report must include: 
(1) A complete description of the 

records with volume and dates if 
known; 

(2) The office maintaining the 
records; 

(3) A statement of the exact cir-
cumstances surrounding the removal, 
defacing, alteration, or destruction of 
records; 

(4) A statement of the safeguards es-
tablished to prevent further loss of doc-
umentation; and 

(5) When appropriate, details of the 
actions taken to salvage, retrieve, or 
reconstruct the records. 

(b) The report must be submitted or 
approved by the individual authorized 
to sign records schedules as described 
in § 1220.34(b) of this subchapter. 

§ 1230.16 How does NARA handle alle-
gations of unlawful or accidental 
removal, defacing, alteration, or de-
struction? 

Upon receiving any credible informa-
tion that records are at risk of actual, 
impending, or threatened damage, 
alienation, or unauthorized destruc-
tion, NARA will contact the agency as 
follows: 

(a) If the threat has not yet resulted 
in damage, removal, or destruction, 
NARA will contact the agency by 
phone promptly and follow up in writ-
ing within five business days. 

(b) If records have allegedly been 
damaged, removed, or destroyed, 
NARA will notify the agency in writing 
promptly with a request for a response 
within 30 days. 

§ 1230.18 What assistance is available 
to agencies to recover unlawfully 
removed records? 

NARA will assist the head of the 
agency in the recovery of any unlaw-
fully removed records, including con-
tacting the Attorney General, if appro-
priate. 

PART 1231—TRANSFER OF 
RECORDS FROM THE CUSTODY 
OF ONE EXECUTIVE AGENCY TO 
ANOTHER 

Sec. 
1231.1 What is the authority for part 1231? 
1231.2 What definitions apply to this part? 
1231.10 Who has the authority to approve 

the transfer of records from the custody 
of one executive agency to another? 

1231.12 How do executive agencies request 
to transfer records to another executive 
agency? 

1231.14 May the records of terminated agen-
cies be transferred to another agency? 

1231.16 What restrictions are there on use of 
transferred records? 

1231.18 When are records transferred be-
tween executive agencies without NARA 
approval? 

AUTHORITY: 44 U.S.C. 2908. 

SOURCE: 74 FR 51014, Oct. 2, 2009, unless 
otherwise noted. 

§ 1231.1 What is the authority for part 
1231? 

The authority for this part is 44 
U.S.C. 2908. 

§ 1231.2 What definitions apply to this 
part? 

See § 1220.18 of this subchapter for 
definitions of terms used throughout 
Subchapter B, including this part. 
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§ 1231.10 Who has the authority to ap-
prove the transfer of records from 
the custody of one executive agency 
to another? 

NARA must approve in writing the 
transfer of records from the custody of 
one executive agency to another, ex-
cept as provided in § 1231.18(a). 

§ 1231.12 How do executive agencies 
request to transfer records to an-
other executive agency? 

An executive agency that proposes to 
transfer records to another agency 
must request approval of the transfer 
of records in writing from the National 
Archives and Records Administration, 
Modern Records Programs (NWM), 8601 
Adelphi Road, College Park, MD 20740– 
6001, phone number (301) 837–1738. The 
request must include: 

(a) A concise description of the 
records to be transferred, including the 
volume in cubic feet; 

(b) A statement of the restrictions 
imposed on the use of records; 

(c) A statement of the agencies and 
persons using the records and the pur-
pose of this use; 

(d) A statement of the current and 
proposed physical and organizational 
locations of the records; 

(e) A justification for the transfer in-
cluding an explanation of why it is in 
the best interests of the Government; 
and 

(f) Copies of the concurrence in the 
transfer by the heads of all agencies in-
volved in the proposed transfer. 

§ 1231.14 May the records of termi-
nated agencies be transferred to an-
other agency? 

The records of executive agencies 
whose functions are terminated or are 
in process of liquidation may be trans-
ferred to another executive agency 
that inherits the function. All such 
transfers must be made in accordance 
with the provisions of this part. 

§ 1231.16 What restrictions are there 
on use of transferred records? 

Restrictions imposed under a statute 
or Executive order must continue to be 
imposed after the transfer. Restric-
tions imposed by agency determination 
must also continue, unless the restric-

tions are removed by agreement be-
tween the agencies concerned. 

§ 1231.18 When are records transferred 
between executive agencies without 
NARA approval? 

Records are transferred between ex-
ecutive agencies without NARA ap-
proval when: 

(a) Records are transferred to a 
NARA or agency-operated records cen-
ter or to the National Archives of the 
United States in accordance with Parts 
1232, 1233, and 1235 of this subchapter; 

(b) Temporary records are loaned for 
official use; 

(c) The transfer of records or func-
tions or both is required by statute, 
Executive Order, Presidential reorga-
nization plan, or Treaty, or by specific 
determinations made thereunder; 

(d) The records are transferred be-
tween two components of the same ex-
ecutive department; or 

(e) Records accessioned into the Na-
tional Archives of the United States 
are later found to lack sufficient value 
for continued retention in the National 
Archives. The disposition of such 
records is governed by § 1235.34 of this 
subchapter. 

PART 1232—TRANSFER OF 
RECORDS TO RECORDS STORAGE 
FACILITIES 

Sec. 
1232.1 What are the authorities for part 

1232? 
1232.2 What definitions apply to this part? 
1232.3 What standards are used as guidance 

for this part? 
1232.10 Where can a Federal agency transfer 

records for storage? 
1232.12 Under what conditions may Federal 

records be stored in records storage fa-
cilities? 

1232.14 What requirements must an agency 
meet before it transfers records to a 
records storage facility? 

1232.16 What documentation must an agen-
cy create before it transfers records to a 
records storage facility? 

1232.18 What procedures must an agency fol-
low to transfer records to an agency 
records center or commercial records 
storage facility? 

AUTHORITY: 44 U.S.C. 2907 and 3103. 

SOURCE: 74 FR 51014, Oct. 2, 2009, unless 
otherwise noted. 
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§ 1232.1 What are the authorities for 
part 1232? 

The statutory authorities for this 
part are 44 U.S.C. 2907 and 3103. 

§ 1232.2 What definitions apply to this 
part? 

See § 1220.18 of this subchapter for 
definitions of terms used throughout 
Subchapter B, including part 1232. 

§ 1232.3 What standards are used as 
guidance for this part? 

These regulations conform with guid-
ance provided in ISO 15489–1:2001 Para-
graphs 7.1 (Principles of records man-
agement programmes), 8.3.3 (Physical 
storage medium and protection), 8.3.6 
(Access, retrieval and use), 8.3.7 (Reten-
tion and disposition), 9.6 (Storage and 
handling), and 9.8.3 (Location and 
tracking) apply to records creation and 
maintenance. 

§ 1232.10 Where can a Federal agency 
transfer records for storage? 

Federal agencies may store records 
in the following types of records stor-
age facilities, so long as the facilities 
meet the facility standards in 36 CFR 
part 1234. Records transferred to a 
records storage facility remain in the 
legal custody of the agency. 

(a) NARA Federal Records Centers. 
NARA owns or operates records centers 

for the storage, processing, and serv-
icing of records for Federal agencies 
under the authority of 44 U.S.C. 2907. 
These NARA records centers include a 
National Personnel Records Center 
that contains designated records of the 
Department of Defense and the Office 
of Personnel Management and other 
designated records pertaining to 
former Federal civilian employees. A 
list of NARA Federal Records Centers 
is available from the NARA Web site at 
http://www.archives.gov/locations/ 
index.html and also in the U.S. Govern-
ment Manual, which is for sale from 
the Superintendent of Documents, U.S. 
Government Printing Office, Mail 
Stop: SSOP, Washington, DC 20402–9328, 
and is available on the Internet from 
http://www.access.gpo.gov/nara/ 
index.html. 

(b) Records centers operated by or on 
behalf of one or more Federal agencies 
other than NARA. 

(c) Commercial records storage facili-
ties operated by private entities. 

§ 1232.12 Under what conditions may 
Federal records be stored in 
records storage facilities? 

The following chart shows what 
records can be stored in a records stor-
age facility and the conditions that 
apply: 

Type of record Conditions 

(a) Permanent records ............................... Any storage facility that meets the provisions of 36 CFR part 1234. 
(b) Unscheduled records ............................ (1) Any storage facility that meets the provisions of 36 CFR part 1234. 

(2) Also requires prior notification to NARA (see § 1232.14(b)). 
(c) Temporary records (excluding Civilian 

Personnel Records).
Any storage facility that meets the provisions of 36 CFR part 1234. 

(d) Vital records .......................................... Storage facility must meet the provisions of 36 CFR parts 1223 and 1234. 
(e) Civilian Personnel Records ................... May only be transferred to the National Personnel Records Center (NPRC), St. 

Louis, MO (see part 1233 of this subchapter). 

§ 1232.14 What requirements must an 
agency meet before it transfers 
records to a records storage facil-
ity? 

An agency must meet the following 
requirements before it transfers 
records to a records storage facility: 

(a) Ensure that the requirements of 
36 CFR part 1234 are met. Special at-
tention must be paid to ensuring ap-
propriate storage conditions for 
records on non-paper based media (e.g., 
film, audio tape, magnetic tape), espe-

cially those that are scheduled for 
long-term or permanent retention, as 
those records typically require more 
stringent environmental controls (see 
36 CFR parts 1236 and 1237). 

(b) To transfer unscheduled records, 
notify the National Archives and 
Records Administration, Modern 
Records Programs (NWM), 8601 Adelphi 
Road, College Park, MD 20740–6001, 
phone number (301) 837–1738, in writing 
prior to the transfer. The notification 
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must identify the records storage facil-
ity and include a copy of the informa-
tion required by § 1232.16(a). 

(c) For all records being transferred, 
create documentation sufficient to 
identify and locate files. (See § 1232.16.) 

(d) Ensure that NARA-approved re-
tention periods are implemented prop-
erly and that records documenting 
final disposition actions (destruction 
or transfer to the National Archives of 
the United States) are created and 
maintained. 

§ 1232.16 What documentation must an 
agency create before it transfers 
records to a records storage facil-
ity? 

(a) Documentation must include for 
each individual records series spanning 
one or more consecutive years trans-
ferred to storage: 

(1) Creating office; 
(2) Series title; 
(3) Description (in the case of perma-

nent or unscheduled records, the de-
scription must include a folder title 
list of the box contents or equivalent 
detailed records description); 

(4) Date span; 
(5) Physical form and medium of 

records (e.g., paper, motion picture 
film, sound recordings, photographs, or 
digital images); 

(6) Volume; 
(7) Citation to NARA-approved 

records schedule or agency records dis-
position manual (unscheduled records 
must cite the date the agency notified 
NARA or, if available, the date the SF 
115 was submitted to NARA); 

(8) Restrictions on access if applica-
ble; 

(9) Disposition (‘‘permanent,’’ ‘‘tem-
porary,’’ or ‘‘unscheduled; SF 115 pend-
ing’’); 

(10) Date of disposition action (trans-
fer to the National Archives of the 
United States or destruction); 

(11) Physical location, including 
name and address of facility; and 

(12) Control number or identifier used 
to track records. 

(b) In the case of permanent and un-
scheduled records, provide copies of 
such documentation to NARA and ad-
vise NARA in writing of the new loca-
tion whenever the records are moved to 
a new storage facility. For permanent 
records, the agency must transmit this 

documentation to the National Ar-
chives and Records Administration, 
Modern Records Programs (NWM), 8601 
Adelphi Road, College Park, MD 20740– 
6001, phone number (301) 837–1738, no 
later than 30 days after records are 
transferred to the agency records cen-
ter or commercial records storage fa-
cility. 

(1) Retain temporary records until 
the expiration of their NARA-approved 
retention period and no longer, except 
as provided for in § 1226.18 of this sub-
chapter. 

(2) Transfer permanent records to the 
National Archives of the United States 
in accordance with 36 CFR part 1235. 

§ 1232.18 What procedures must an 
agency follow to transfer records to 
an agency records center or com-
mercial records storage facility? 

Federal agencies must use the fol-
lowing procedures to transfer records 
to an agency records center or com-
mercial records storage facility: 

(a) Agreements with agency records 
centers or contracts with commercial 
records storage facilities must incor-
porate the standards in 36 CFR part 
1234 and allow for inspections by the 
agency and NARA to ensure compli-
ance. An agency must remove records 
promptly from a facility if deficiencies 
identified during an inspection are not 
corrected within six months of 
issuance of the report. 

(b) For temporary records, the agen-
cy must make available to NARA on 
request the documentation specified in 
§ 1232.16. 

(c) Retain temporary records until 
the expiration of their NARA-approved 
retention period and no longer, except 
as provided for in § 1226.18 of this sub-
chapter. 

(d) Ensure that NARA-approved re-
tention periods are implemented prop-
erly and that records documenting 
final disposition actions (destruction 
or transfer to the National Archives of 
the United States) are created and 
maintained as required by 36 CFR 
1232.14. 

(1) Agencies must establish proce-
dures that ensure that temporary 
records are destroyed in accordance 
with NARA-approved records schedules 
and that NARA-approved changes to 
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schedules, including the General 
Records Schedules, are applied to 
records in agency records centers or 
commercial records storage facilities 
in a timely fashion. Procedures must 
include a requirement that the agency 
records center or commercial records 
storage facility notify agency records 
managers or the creating office before 
the disposal of temporary records un-
less disposal of temporary records is 
initiated by the agency. 

(2) Move temporary records that are 
subsequently reappraised as permanent 
to a facility that meets the environ-
mental control requirements for per-
manent records in § 1234.14 of this sub-
chapter within one year of their re-ap-
praisal, if not already in such a facil-
ity. (Paper-based permanent records in 
an existing records storage facility 
that does not meet the environmental 
control requirements in § 1234.14 of this 
subchapter on October 1, 2009, must be 
moved from that facility no later than 
February 28, 2010.) 

(3) Agencies must establish proce-
dures to ensure that the agency records 
centers or commercial records storage 
facilities transfer permanent records to 
the National Archives of the United 
States as individual series spanning 
one or more years and in accordance 
with the provisions of part 1235 of this 
subchapter. 

(e) Agencies must ensure that records 
that are restricted because they are se-
curity classified or exempt from disclo-
sure by statute, including the Privacy 
Act of 1974 (5 U.S.C. 552a, as amended), 
or regulation are stored and main-
tained in accordance with applicable 
laws, Executive orders, or regulations. 

(f) Agencies must ensure that tem-
porary records, including restricted 
records (security classified or exempt-
ed from disclosure by statute, includ-
ing the Privacy Act of 1974, or regula-
tion), are destroyed in accordance with 
the requirements specified in § 1226.24 
of this subchapter. 

(g) Agencies must ensure that emer-
gency operating vital records, as de-
fined in 36 CFR part 1223, that are 
transferred to an agency records center 
or commercial records storage facility 
are available in accordance with 36 
CFR 1223.24. 

(h) Provide access to appropriate 
NARA staff to records wherever they 
are located in order to conduct an in-
spection in accordance with 36 CFR 
part 1239 or to process a request for 
records disposition authority. 

PART 1233—TRANSFER, USE, AND 
DISPOSITION OF RECORDS IN A 
NARA FEDERAL RECORDS CEN-
TER 

Sec. 
1233.1 What are the authorities for part 

1233? 
1233.2 What definitions apply to this part? 
1233.3 What standards are used as guidance 

for this part? 
1233.10 How does an agency transfer records 

to a NARA Federal Records Center? 
1233.12 How does an agency transfer vital 

records to a NARA Federal Records Cen-
ter? 

1233.14 What personnel records must be 
transferred to the National Personnel 
Records (NPRC)? 

1233.16 How does an agency transfer records 
to the National Personnel Records Cen-
ter (NPRC)? 

1233.18 What reference procedures are used 
in NARA Federal Records Centers? 

1233.20 How are disposal clearances man-
aged for records in NARA Federal 
Records Centers? 

AUTHORITY: 44 U.S.C. 2907 and 3103. 

SOURCE: 74 FR 51014, Oct. 2, 2009, unless 
otherwise noted. 

§ 1233.1 What are the authorities for 
part 1233? 

The statutory authorities for this 
part are 44 U.S.C. 2907 and 3103. 

§ 1233.2 What definitions apply to this 
part? 

See § 1220.18 of this subchapter for 
definitions of terms used throughout 
Subchapter B, including part 1233. 

§ 1233.3 What standards are used as 
guidance for this part? 

These regulations conform with guid-
ance provided in ISO 15489–1:2001. Para-
graphs 7.1 (Principles of records man-
agement programmes), 8.3.3 (Physical 
storage medium and protection), 8.3.6 
(Access, retrieval and use), 8.3.7 (Reten-
tion and disposition), 9.6 (Storage and 
handling), and 9.8.3 (Location and 
tracking) apply to records creation and 
maintenance. 
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§ 1233.10 How does an agency transfer 
records to a NARA Federal Records 
Center? 

An agency transfers records to a 
NARA Federal Records Center using 
the following procedures: 

(a) General. NARA will ensure that 
its records centers meet the facilities 
standards in 36 CFR part 1234, which 
meets the agency’s obligation in 
§ 1232.14(a) of this subchapter. 

(b) Agencies must use their des-
ignated NARA Federal Records Cen-
ter(s) as specified in their agency 
agreement with NARA (Federal 
Records Center Program (FRCP)) for 
the storage of records. 

(c) Transfers to NARA Federal 
Records Centers must be preceded by 
the submission of a Standard Form 
(SF) 135, Records Transmittal and Re-
ceipt, or an electronic equivalent. 
Preparation and submission of this 
form will meet the requirements for 
records description provided in 
§ 1232.14(c) of this subchapter, except 
the folder title list required for perma-
nent and unscheduled records. A folder 
title list is also required for records 
that are scheduled for sampling or se-
lection after transfer. 

(d) A separate SF 135 or electronic 
equivalent is required for each indi-
vidual records series having the same 
disposition authority and disposition 
date. 

(e) For further guidance on transfer 
of records to a NARA Federal Records 
Center, consult the NARA Federal 
Records Centers Program Web site 
(http://www.archives.gov/frc/tool-
kit.html#transfer), or current NARA 
publications and bulletins by con-
tacting the National Archives and 
Records Administration, Office of Re-
gional Records Services (NR), 8601 
Adelphi Road, College Park, MD or 
phone (301) 837–2950, or individual 
NARA Federal Records Centers http:// 
www.archives.gov/frc/locations.html. 

§ 1233.12 How does an agency transfer 
vital records to a NARA Federal 
Records Center? 

For assistance on selecting an appro-
priate site among NARA facilities for 
storage of vital records, agencies may 
contact National Archives and Records 
Administration, Office of Regional 

Records Services, 8601 Adelphi Road, 
College Park, MD or phone (301) 837– 
2950. The actual transfers are governed 
by the general requirements and proce-
dures in this part and 36 CFR part 1223. 

§ 1233.14 What personnel records must 
be transferred to the National Per-
sonnel Records Center (NPRC)? 

(a) Civilian personnel files: 
(1) General Records Schedules 1 and 2 

specify that certain Federal civilian 
personnel, medical, and pay records 
must be centrally stored at the Na-
tional Personnel Records Center 
headquartered in St. Louis, MO. 

(2) [Reserved] 
(b) The following types of medical 

treatment records are transferred to 
the NPRC: 

(1) Inpatient (hospitalization) records 
created for all categories of patients 
(active duty personnel, retirees, and 
dependents) receiving inpatient treat-
ment and extended ambulatory proce-
dures; and 

(2) Outpatient medical treatment 
records for military retirees, depend-
ents, and other civilians treated at 
military health care facilities (ex-
cludes active duty military personnel 
at time of military discharge or retire-
ment). 

§ 1233.16 How does an agency transfer 
records to the National Personnel 
Records Center (NPRC)? 

Agencies must use the following pro-
cedures when transferring records to 
the NPRC: 

(a) Civilian personnel files. 
(1) Forward the official personnel 

folder (OPF) and the employee medical 
folder (EMF) to the NPRC at the same 
time. 

(2) Transfer EMFs and OPFs in sepa-
rate folders. 

(3) Retirement of individual folders is 
based on the date of separation and 
should occur within 90 to 120 days after 
the employee separates from Federal 
service. 

(4) For additional guidance, consult 
the Office of Personnel Management 
(OPM) 1900 E Street, NW., Washington, 
DC 20415, phone number (202) 606–1800, 
Web site http://www.opm.gov/feddata/ 

VerDate Mar<15>2010 12:12 Sep 29, 2011 Jkt 223139 PO 00000 Frm 00864 Fmt 8010 Sfmt 8010 Y:\SGML\223139.XXX 223139er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



855 

National Archives and Records Administration § 1233.18 

recguide2008.pdf, for the OPM publica-
tion ‘‘The Guide to Personnel Record-
keeping’’ for procedures on the transfer 
of OPFs and EMFs. 

(b) Military medical records. Military 
health care facilities should contact 
their facility records managers for 
guidance on transferring medical 
records to NPRC. For additional guid-
ance, consult the ‘‘Transactions with 
the National Personnel Records Center 
(NPRC), St. Louis, MO’’ section of the 
NARA Federal Records Centers Pro-
gram Web site (http://www.archives.gov/ 
frc/toolkit.html#transactions). 

(c) Other guidance assistance. For fur-
ther guidance assistance consult the 
NPRC Web site (http://www.archives.gov/ 
facilities/mo/stllouis.html). 

§ 1233.18 What reference procedures 
are used in NARA Federal Records 
Centers? 

(a) Agency records transferred to a 
NARA Federal Records Center remain 
in the legal custody of the agency. 
NARA acts as the agency’s agent in 
maintaining the records. NARA will 
not disclose the record except to the 
agency that maintains the record, or 
under rules established by that agency 
which are consistent with existing 
laws. 

(b) For general reference requests 
agencies may use an FRCP electronic 
system or, the Optional Form (OF) 11, 
Reference Request—Federal Records 
Centers, a form jointly designated by 
that agency and NARA, or their elec-
tronic equivalents. 

(c) For civilian personnel records, 
agencies must use the following forms: 

(1) Standard Form 127, Request for 
Official Personnel Folder (Separated 
Employee), to request transmission of 
personnel folders of separated employ-
ees stored at the National Personnel 
Records Center. Additional instruc-
tions on requesting OPFs are available 
online at http://www.archives.gov/st- 
louis/civilian-personnel/federal-agen-
cies.html. 

(2) Standard Form 184, Request for 
Employee Medical Folder (Separated 
Employee), to request medical folders 
stored at the National Personnel 
Records Center. Additional instruc-
tions on requesting EMFs are available 
online at http://www.archives.gov/st- 

louis/civilian-personnel/federal-agen-
cies.html. 

(3) Optional Form 11, Reference Re-
quest—Federal Records Center to re-
quest medical records transferred to 
other NARA Federal Records Centers 
prior to September 1, 1984. The request 
must include the name and address of 
the agency’s designated medical 
records manager 

(d) For military personnel records 
reference requests, the following forms 
must be used: 

(1) Federal agencies must use Stand-
ard Form (SF) 180, Request Pertaining 
to Military Records, to obtain informa-
tion from military service records in 
the National Personnel Records Center 
(Military Personnel Records); author-
ized agencies requesting the loan of a 
military personnel record may order 
records using eMilrecs (electronic 
equivalent of the SF 180). Access to 
eMilrecs and additional information is 
available on line at: 
http:www.archives.gov/st-louis/military- 
personnel/agencies/ompf-fed-agency.html. 

(2) A military veteran or the next of 
kin of a deceased, former member of 
the military may order military per-
sonnel records through the submission 
of an SF 180 or an online records re-
quest system. Additional information 
is available on line at: http:// 
www.archives.gov/veterans/evetrecs. 

(3) Members of the public and non- 
governmental organizations also may 
obtain copies of SF 180 by submitting a 
written request to the National Per-
sonnel Records Center (Military Per-
sonnel Records), 9700 Page Boulevard, 
St. Louis, MO 63132. OMB Control Num-
ber 3095–0029 has been assigned to the 
SF 180. 

(4) Agencies may furnish copies of 
the SF 180 to the public to aid in in-
quiries. Copies of SF 180 are available 
at: http://www.archives.gov/st-louis/mili-
tary-personnel/standard-form-180.html#sf. 

(5) For guidance on requesting origi-
nal medical treatment records, mili-
tary hospitals and clinics should con-
sult the ‘‘Transactions with the Na-
tional Personnel Records Center 
(NPRC), St. Louis, MO’’ section of the 
NARA Federal Records Centers Pro-
gram Web site (http://www.archives.gov/ 
frc/toolkit.html#transactions). 
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(e) For further guidance on request-
ing records from a NARA Federal 
Records Center, consult the NARA 
Federal Records Centers Program Web 
site (http://www.archives.gov/frc/tool-
kit.html#retrieval), or current NARA 
publications and bulletins by con-
tacting the Office of Regional Records 
Services (NR), or individual NARA 
Federal Records Centers (http:// 
www.archives.gov/frc/locations.html), or 
the Washington National Records Cen-
ter (NWMW). 

§ 1233.20 How are disposal clearances 
managed for records in NARA Fed-
eral Records Centers? 

(a) The National Personnel Records 
Center will destroy records covered by 
General Records Schedules 1 and 2 in 
accordance with those schedules with-
out further agency clearance. 

(b) NARA Federal Records Centers 
will destroy other eligible Federal 
records only with the written concur-
rence of the agency having legal cus-
tody of the records. 

(c) NARA Federal Records Centers 
will maintain documentation on the 
final disposition of records, as required 
in 36 CFR 1232.14(d). 

(d) When NARA approves an exten-
sion of retention period beyond the 
time authorized in the records schedule 
for records stored in NARA Federal 
Records Centers, NARA will notify 
those affected records centers to sus-
pend disposal of the records (see 
§ 1226.18 of this subchapter). 

(e) For further guidance on records 
disposition, consult the NARA Federal 
Records Centers Program Web site 
(http://www.archives.gov/frc/tool-
kit.html#disposition), or current NARA 
publications and bulletins by con-
tacting the Office of Regional Records 
Services (NR) or individual NARA Fed-
eral Records Centers (http:// 
www.archives.gov/frc/locations.html), in-
dividual NARA regional facilities, or 
the Washington National Records Cen-
ter (NWMW). 

PART 1234—FACILITY STANDARDS 
FOR RECORDS STORAGE FACILITIES 

Subpart A—General 

Sec. 
1234.1 What authorities apply to part 1234? 

1234.2 What does this part cover? 
1234.3 What publications are incorporated 

by reference? 
1234.4 What definitions are used in this 

part? 

Subpart B—Facility Standards 

1234.10 What are the facility requirements 
for all records storage facilities? 

1234.12 What are the fire safety require-
ments that apply to records storage fa-
cilities? 

1234.14 What are the requirements for envi-
ronmental controls for records storage 
facilities? 

Subpart C—Handling Deviations From 
NARA’s Facility Standards 

1234. 20 What rules apply if there is a con-
flict between NARA standards and other 
regulatory standards that a facility must 
follow? 

1234. 22 How does an agency request a waiv-
er from a requirement in this subpart? 

1234. 24 How does NARA process a waiver re-
quest? 

Subpart D—Facility Approval and 
Inspection Requirements 

1234.30 How does an agency request author-
ity to establish or relocate records stor-
age facilities? 

1234.32 What does an agency have to do to 
certify a fire-safety detection and sup-
pression system? 

1234.34 When may NARA conduct an inspec-
tion of a records storage facility? 

APPENDIX A TO PART 1234—MINIMUM SECU-
RITY STANDARDS FOR LEVEL III FEDERAL 
FACILITIES 

APPENDIX B TO PART 1234—ALTERNATIVE CER-
TIFIED FIRE-SAFETY DETECTION AND SUP-
PRESSION SYSTEM(S) 

AUTHORITY: 44 U.S.C. 2104(a), 2904, 2907, 
3102, and 3103. 

SOURCE: 74 FR 51014, Oct. 2, 2009, unless 
otherwise noted. 

Subpart A—General 

§ 1234.1 What authorities apply to part 
1234? 

NARA is authorized to establish, 
maintain and operate records centers 
for Federal agencies under 44 U.S.C. 
2907. NARA is authorized, under 44 
U.S.C. 3103, to approve a records center 
that is maintained and operated by an 
agency. NARA is also authorized to 
promulgate standards, procedures, and 
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guidelines to Federal agencies with re-
spect to the storage of their records in 
commercial records storage facilities. 
See 44 U.S.C. 2104(a), 2904, and 3102. The 
regulations in this subpart apply to all 
records storage facilities Federal agen-
cies use to store, service, and dispose of 
their records. 

§ 1234.2 What does this part cover? 
(a) This part covers the establish-

ment, maintenance, and operation of 
records centers, whether Federally- 
owned and operated by NARA or an-
other Federal agency, or Federally- 
owned and contractor operated. This 
part also covers an agency’s use of 
commercial records storage facilities. 
Records centers and commercial 
records storage facilities are referred 
to collectively as records storage fa-
cilities. This part specifies the min-
imum structural, environmental, prop-
erty, and life-safety standards that a 
records storage facility must meet 
when the facility is used for the stor-
age of Federal records. 

(b) Except where specifically noted, 
this part applies to all records storage 
facilities. Certain noted provisions 
apply only to new records storage fa-
cilities established or placed in service 
on or after September 28, 2005. 

§ 1234.3 What publications are incor-
porated by reference in this part? 

(a) Certain material is incorporated 
by reference into this part with the ap-
proval of the Director of the Federal 
Register under 5 U.S.C. 552(a) and 1 
CFR part 51. To enforce any edition 
other than that specified in this sec-
tion, NARA must publish notice of 
change in the FEDERAL REGISTER and 
the material must be available to the 
public. All approved material is avail-
able for inspection at the Office of the 
Federal Register. For information on 
the availability of this material at the 
Office of the Federal Register, call 202– 
741–6030 or go to http://www.archives.gov/ 
federallregister/ 
codeloflfederallregulations/ 
ibrllocations.html. 

(b) The material incorporated by ref-
erence is also available for inspection 
at NARA’s Archives Library Informa-
tion Center (NWCCA), Room 2380, 8601 
Adelphi Road, College Park, MD 20740– 

6001, phone number (301) 837–3415, and is 
available for purchase from the sources 
listed below. If you experience dif-
ficulty obtaining the standards ref-
erenced below, contact NARA’s Space 
and Security Management Division 
(NAS), National Archives and Records 
Administration, 8601 Adelphi Road, 
College Park, MD 20740–6001, phone 
number (301) 837–1867. 

(c) American National Standards Insti-
tute (ANSI). The following standards 
are available from the American Na-
tional Standards Institute, 25 West 43rd 
St., 4th Floor, New York, NY 10036, 
phone number (212) 642–4900, or online 
at http://webstore.ansi.org. 

(1) IAPMO/ANSI UMC 1–2003 
(‘‘IAPMO/ANSI UMC 1’’), Uniform Me-
chanical Code, 2003, IBR approved for 
§ 1234.12. 

(2) NFPA 40 (‘‘NFPA 40–1997’’), Stand-
ard for the Storage and Handling of 
Cellulose Nitrate Motion Picture Film, 
1997 Edition, IBR approved for § 1234.12. 

(3) NFPA 42 (‘‘NFPA 42’’), Code for 
the Storage of Pyroxylin Plastic, 1997 
Edition, IBR approved for § 1234.12. 

(4) NFPA 54 (‘‘NFPA 54’’), National 
Fuel Gas Code, 2002 Edition, IBR ap-
proved for § 1234.12. 

(5) NFPA 101 (‘‘NFPA 101’’), Life 
Safety Code, 1997 Edition, IBR ap-
proved for § 1234.12. 

(d) Document Center Inc. The fol-
lowing standards are available from 
the standards reseller the Document 
Center Inc., 111 Industrial Road, Suite 
9, Belmont, CA, 94002, phone number 
(650) 591–7600, or online at http:// 
www.document-center.com. 

(1) ANSI/NAPM IT9.18–1996 (‘‘ANSI/ 
NAPM IT9.18’’), Imaging Materials— 
Processed Photographic Plates—Stor-
age Practices, September 8, 1996, IBR 
approved for § 1234.14. 

(2) ANSI/NAPM IT9.23–1996 (‘‘ANSI/ 
NAPM IT9.23’’), Imaging Materials— 
Polyester Base Magnetic Tape—Stor-
age, September 6, 1996, IBR approved 
for § 1234.14. 

(e) Document Engineering Co., Inc. 
(DECO). The following standards are 
available from the standards reseller 
DECO—Document Engineering Co., 
Inc., 15210 Stagg Street, Van Nuys, CA, 
phone number (818) 782–1010, or online 
at http://www.doceng.com. 

VerDate Mar<15>2010 12:12 Sep 29, 2011 Jkt 223139 PO 00000 Frm 00867 Fmt 8010 Sfmt 8010 Y:\SGML\223139.XXX 223139er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



858 

36 CFR Ch. XII (7–1–11 Edition) § 1234.4 

(1) ANSI/NAPM IT9.20–1996 (‘‘ANSI/ 
NAPM IT9.20’’), Imaging Materials— 
Reflection Prints—Storage Practices, 
September 8, 1996, IBR approved for 
§ 1234.14. 

(2) NFPA 221 (‘‘NFPA 221’’), Standard 
for Fire Walls and Fire Barrier Walls, 
1994 Edition, November 1, 1994, IBR ap-
proved for § 1234.4. 

(3) ASTM E 119–98 (‘‘ASTM E 119–98’’), 
Standard Test Methods for Fire Tests 
of Building Construction and Mate-
rials, 1998, IBR approved for § 1234.12. 

(4) NFPA 10 (‘‘NFPA 10’’), Portable 
Fire Extinguishers, 1994 Edition, No-
vember 1, 1994, IBR approved for Ap-
pendix B to part 1234. 

(5) NFPA 13 (‘‘NFPA 13’’), Standard 
for Installation of Sprinkler Systems, 
2002 Edition, October 1, 2002, IBR ap-
proved for §§ 1234.10 and 1234.12, and Ap-
pendix B to part 1234. 

(6) NFPA 20 (‘‘NFPA 20’’), Standard 
for the Installation of Centrifugal Fire 
Pumps, 1996 Edition, January 1, 1996, 
IBR approved for Appendix B to part 
1234. 

(f) Global Engineering Documents. The 
following standards are available from 
the standards reseller Global Engineer-
ing Documents, 15 Inverness Way, East 
Englewood, CO 80112, phone number 
(800) 854–7179, or online at http:// 
www.global.ihs.com. 

(1) ANSI/PIMA IT9.25–1998 (‘‘ANSI/ 
PIMA IT9.25’’), Imaging Materials—Op-
tical Disc Media—Storage, 1998, IBR 
approved for § 1234.14. 

(2) Reserved. 
(g) Techstreet. The following stand-

ards are available from the standards 
reseller Techstreet, 3916 Ranchero 
Drive, Ann Arbor, MI 48108, phone num-
ber (800) 699–9277, or online at http:// 
www.Techstreet.com. 

(1) ANSI/PIMA IT9.11–1998 (‘‘ANSI/ 
PIMA IT9.11’’), Imaging Materials— 
Processed Safety Photographic Films— 
Storage, January 1, 1998, IBR approved 
for § 1234.14. 

(2) UL 827 (‘‘UL 827’’), Central-Sta-
tion Alarm Services, Sixth Edition, 
April 23, 1999, IBR approved for Appen-
dix B to part 1234. 

(3) UL 1076 (‘‘UL 1076’’), Proprietary 
Burglar Alarm Units and Systems, 
Fifth Edition, February 1, 1999, IBR ap-
proved for § 1234.10 

(h) The following standards are not 
available from the original publisher or 
a standards reseller. As indicated in 
paragraph (b) of this section, the stand-
ards are available for inspection at the 
NWCCA. In order to inspect the stand-
ards at a NARA location other than the 
NARA facility in College Park, MD, 
please contact the NWCCA, Room 2380, 
8601 Adelphi Road, College Park, MD 
20740–6001, phone number (301) 837–3415 
or e-mail your request to 
alic@nara.gov. 

(1) ANSI/ASHRAE 55–1992 (‘‘ANSI/ 
ASHRAE 55’’), Thermal Environmental 
Conditions for Human Occupancy, 1992, 
IBR approved for § 1234.14. 

(2) ANSI/ASHRAE 62–1989 (‘‘ANSI/ 
ASHRAE 62’’), Ventilation for Accept-
able Indoor Air Quality, 1989, IBR ap-
proved for § 1234.14. 

(3) UL 611 (‘‘UL 611’’), Central-Sta-
tion Burglar-Alarm Systems, February 
22, 1996, IBR approved for § 1234.10 

§ 1234.4 What definitions are used in 
this part? 

The following definitions apply to 
this part: 

Auxiliary spaces mean non-records 
storage areas such as offices, research 
rooms, other work and general storage 
areas but excluding boiler rooms or 
rooms containing equipment operating 
with a fuel supply such as generator 
rooms. 

Commercial records storage facility has 
the meaning specified in § 1220.18 of this 
chapter. 

Existing records storage facility means 
any records center or commercial 
records storage facility used to store 
records on September 27, 2005, and that 
has stored records continuously since 
that date. 

Fire barrier wall means a wall, other 
than a fire wall, having a fire resist-
ance rating, constructed in accordance 
with NFPA 221 (incorporated by ref-
erence, see § 1234.3). 

Licensed fire protection engineer means 
a licensed or registered professional en-
gineer with a recognized specialization 
in fire protection engineering. For 
those States that do not separately li-
cense or register fire protection engi-
neers, a licensed or registered profes-
sional engineer with training and expe-
rience in fire protection engineering, 
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operating within the scope of that li-
censing or registration, who is also a 
professional member of the Society of 
Fire Protection Engineers. 

Must and provide means that a provi-
sion is mandatory. 

New records storage facility means any 
records center or commercial records 
storage facility established or con-
verted for use as a records center or 
commercial records storage facility on 
or after September 28, 2005. 

Permanent record has the meaning 
specified in § 1220.18 of this subchapter. 

Records center has the meaning speci-
fied in § 1220.18 of this subchapter. 

Records storage area means the area 
intended for long-term storage of 
records that is enclosed by four fire 
barrier walls, the floor, and the ceiling. 

Records storage facility has the mean-
ing specified in § 1220.18 of this sub-
chapter. 

Sample/Select records means records 
whose final disposition requires an ana-
lytical or statistical sampling prior to 
final disposition authorization, in 
which some percentage of the original 
accession will be retained as perma-
nent records. 

Should or may means that a provision 
is recommended or advised but not re-
quired. 

Temporary record has the meaning 
specified in § 1220.18 of this subchapter. 

Unscheduled records has the meaning 
specified in § 1220.18 of this subchapter. 

Subpart B—Facility Standards 

§ 1234.10 What are the facility require-
ments for all records storage facili-
ties? 

(a) The facility must be constructed 
with non-combustible materials and 
building elements, including walls, col-
umns and floors. There are two excep-
tions to this requirement: 

(1) Roof elements may be constructed 
with combustible materials if installed 
in accordance with local building codes 
and if roof elements are protected by a 
properly installed, properly maintained 
wet-pipe automatic sprinkler system, 
as specified in NFPA 13 (incorporated 
by reference, see § 1234.3). 

(2) An agency may request a waiver 
of the requirement specified in para-
graph (a) from NARA for an existing 

records storage facility with combus-
tible building elements to continue to 
operate until October 1, 2009. In its re-
quest for a waiver, the agency must 
provide documentation that the facil-
ity has a fire suppression system spe-
cifically designed to mitigate this haz-
ard and that the system meets the re-
quirements of § 1234.12(s). Requests 
must be submitted to the Director, 
Space and Security Management Divi-
sion (NAS), National Archives and 
Records Administration, 8601 Adelphi 
Road, College Park, MD 20740–6001, 
phone number (301) 837–1867. 

(b) A facility with two or more sto-
ries must be designed or reviewed by a 
licensed fire protection engineer and 
civil/structural engineer to avoid cata-
strophic failure of the structure due to 
an uncontrolled fire on one of the in-
termediate floor levels. For new build-
ings the seals on the construction 
drawings serve as proof of this review. 
For existing buildings, this require-
ment may be demonstrated by a profes-
sional letter of opinion under seal by a 
licensed fire protection engineer that 
the fire resistance of the separating 
floor(s) is/(are) at least four hours, and 
a professional letter of opinion under 
seal by a licensed civil/structural engi-
neer that there are no obvious struc-
tural weaknesses that would indicate a 
high potential for structural cata-
strophic collapse under fire conditions. 

(c) The building must be sited a min-
imum of five feet above and 100 feet 
from any 100 year flood plain areas, or 
be protected by an appropriate flood 
wall that conforms to local or regional 
building codes. 

(d) The facility must be designed in 
accordance with the applicable na-
tional, regional, state, or local building 
codes (whichever is most stringent) to 
provide protection from building col-
lapse or failure of essential equipment 
from earthquake hazards, tornadoes, 
hurricanes and other potential natural 
disasters. 

(e) Roads, fire lanes and parking 
areas must permit unrestricted access 
for emergency vehicles. 

(f) A floor load limit must be estab-
lished for the records storage area by a 
licensed structural engineer. The limit 
must take into consideration the 
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height and type of the shelving or stor-
age equipment, the width of the aisles, 
the configuration of the space, etc. The 
allowable load limit must be posted in 
a conspicuous place and must not be 
exceeded. 

(g) The facility must ensure that the 
roof membrane does not permit water 
to penetrate the roof. NARA strongly 
recommends that this requirement be 
met by not mounting equipment on the 
roof and placing nothing else on the 
roof that may cause damage to the roof 
membrane. Alternatively, a facility 
may meet this requirement with strin-
gent design specifications for roof- 
mounted equipment in conjunction 
with a periodic roof inspection program 
performed by appropriately certified 
professionals. 

(1) New records storage facilities 
must meet the requirements in this 
paragraph (g) beginning on September 
28, 2005. 

(2) Existing facilities must meet the 
requirements in this paragraph (g) no 
later than October 1, 2009. 

(h) Piping (with the exception of fire 
protection sprinkler piping and storm 
water roof drainage piping) must not 
be run through records storage areas 
unless supplemental measures such as 
gutters or shields are used to prevent 
water leaks and the piping assembly is 
inspected for potential leaks regularly. 
If drainage piping from roof drains 
must be run though records storage 
areas, the piping must be run to the 
nearest vertical riser and must include 
a continuous gutter sized and installed 
beneath the lateral runs to prevent 
leakage into the storage area. Vertical 
pipe risers required to be installed in 
records storage areas must be fully en-
closed by shaft construction with ap-
propriate maintenance access panels. 

(1) New records storage facilities 
must meet the requirements in this 
paragraph (h) beginning on September 
28, 2005. 

(2) Existing facilities must meet the 
requirements in this paragraph (h) no 
later than October 1, 2009. 

(i) The following standards apply to 
records storage shelving and racking 
systems: 

(1) All storage shelving and racking 
systems must be designed and installed 
to provide seismic bracing that meets 

the requirements of the applicable 
state, regional, and local building code 
(whichever is most stringent); 

(2) Racking systems, steel shelving, 
or other open-shelf records storage 
equipment must be braced to prevent 
collapse under full load. Each racking 
system or shelving unit must be indus-
trial style shelving rated at least 50 
pounds per cubic foot supported by the 
shelf; 

(3) Compact mobile shelving systems 
(if used) must be designed to permit 
proper air circulation and fire protec-
tion (detailed specifications that meet 
this requirement can be provided by 
NARA by writing to Director, Space 
and Security Management Division 
(NAS), National Archives and Records 
Administration, 8601 Adelphi Road, 
College Park, MD 20740–6001.), phone 
number (301) 837–1867). 

(j) The area occupied by the records 
storage facility must be equipped with 
an anti-intrusion alarm system, or 
equivalent, meeting the requirements 
of UL 1076 (incorporated by reference, 
see § 1234.3), level AA, to protect 
against unlawful entry after hours and 
to monitor designated interior storage 
spaces. This intrusion alarm system 
must be monitored in accordance with 
UL 611, (incorporated by reference, see 
§ 1234.3). 

(k) The facility must comply with 
the requirements for a Level III facil-
ity as defined in the Department of 
Justice, U. S. Marshals Service report 
Vulnerability Assessment of Federal 
Facilities dated June 28, 1995. These re-
quirements are provided in Appendix A 
to this part 1234. Agencies may require 
compliance with Level IV or Level V 
facility security requirements if the fa-
cility is classified at the higher level. 

(l) Records contaminated by haz-
ardous materials, such as radioactive 
isotopes or toxins, infiltrated by in-
sects, or exhibiting active mold growth 
must be stored in separate areas hav-
ing separate air handling systems from 
other records. 

(m) To eliminate damage to records 
and/or loss of information due to in-
sects, rodents, mold and other pests 
that are attracted to organic materials 
under specific environmental condi-
tions, the facility must have an Inte-
grated Pest Management program as 
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defined in the Food Protection Act of 
1996 (Section 303, Pub. L. 104–170, 110 
Stat. 1512). This states in part that In-
tegrated Pest Management is a sus-
tainable approach to managing pests 
by combining biological, cultural, 
physical, and chemical tools in a way 
that minimizes economic, health, and 
environmental risks. The IPM program 
emphasizes three fundamental ele-
ments: 

(1) Prevention. IPM is a preventive 
maintenance process that seeks to 
identify and eliminate potential pest 
access, shelter, and nourishment. It 
also continually monitors for pests 
themselves, so that small infestations 
do not become large ones; 

(2) Least-toxic methods. IPM aims to 
minimize both pesticide use and risk 
through alternate control techniques 
and by favoring compounds, formula-
tions, and application methods that 
present the lowest potential hazard to 
humans and the environment; and 

(3) Systems approach. The IPM pest 
control contract must be effectively 
coordinated with all other relevant 
programs that operate in and around a 
building, including plans and proce-
dures involving design and construc-
tion, repairs and alterations, cleaning, 
waste management, food service, and 
other activities. 

(n) For new records storage facilities 
only, the additional requirements in 
this paragraph (n) must be met: 

(1) Do not install mechanical equip-
ment, excluding material handling and 
conveyance equipment that have oper-
ating thermal breakers on the motor, 
containing motors rated in excess of 1 
HP within records storage areas (either 
floor mounted or suspended from roof 
support structures). 

(2) Do not install high-voltage elec-
trical distribution equipment (i.e., 
13.2kv or higher switchgear and trans-
formers) within records storage areas 
(either floor mounted or suspended 
from roof support structures). 

(3) A redundant source of primary 
electric service such as a second pri-
mary service feeder should be provided 
to ensure continuous, dependable serv-
ice to the facility especially to the 
HVAC systems, fire alarm and fire pro-
tection systems. Manual switching be-
tween sources of service is acceptable. 

(4) A facility storing permanent 
records must be kept under positive air 
pressure, especially in the area of the 
loading dock. In addition, to prevent 
fumes from vehicle exhausts from en-
tering the facility, air intake louvers 
must not be located in the area of the 
loading dock, adjacent to parking 
areas, or in any location where a vehi-
cle engine may be running for any pe-
riod of time. Loading docks must have 
an air supply and exhaust system that 
is separate from the remainder of the 
facility. 

§ 1234.12 What are the fire safety re-
quirements that apply to records 
storage facilities? 

(a) The fire detection and protection 
systems must be designed or reviewed 
by a licensed fire protection engineer. 
If the system was not designed by a li-
censed fire protection engineer, the re-
view requirement is met by furnishing 
a report under the seal of a licensed 
fire protection engineer that describes 
the design intent of the fire detection 
and suppression system, detailing the 
characteristics of the system, and de-
scribing the specific measures beyond 
the minimum features required by code 
that have been incorporated to mini-
mize loss. The report should make spe-
cific reference to appropriate industry 
standards used in the design, such as 
those issued by the National Fire Pro-
tection Association, and any testing or 
modeling or other sources used in the 
design. 

(b) All interior walls separating 
records storage areas from each other 
and from other storage areas in the 
building must be at least three-hour 
fire barrier walls. A records storage fa-
cility may not store more than 250,000 
cubic feet total of Federal records in a 
single records storage area. When Fed-
eral records are combined with other 
records in a single records storage 
area, only the Federal records will 
apply toward this limitation. 

(c) Fire barrier walls that meet the 
following specifications must be pro-
vided: 

(1) For existing records storage fa-
cilities, at least one-hour-rated fire 
barrier walls must be provided between 
the records storage areas and other 
auxiliary spaces. 
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(2) For new records storage facilities, 
two-hour-rated fire barrier walls must 
be provided between the records stor-
age areas and other auxiliary spaces. 
One exterior wall of each stack area 
must be designed with a maximum fire 
resistive rating of one hour, or, if rated 
more than one hour, there must be at 
least one knock-out panel in one exte-
rior wall of each stack area. 

(d) Penetrations in the walls must 
not reduce the specified fire resistance 
ratings. The fire resistance ratings of 
structural elements and construction 
assemblies must be in accordance with 
ASTM E 119–98 (incorporated by ref-
erence, see § 1234.3). 

(e) The fire resistive rating of the 
roof must be a minimum of 1⁄2 hour for 
all records storage facilities, or must 
be protected by an automatic sprinkler 
system designed, installed, and main-
tained in accordance with NFPA 13 (in-
corporated by reference, see § 1234.3). 

(f) Openings in fire barrier walls sep-
arating records storage areas must be 
avoided to the greatest extent possible. 
If openings are necessary, they must be 
protected by self-closing or automatic 
Class A fire doors, or equivalent doors 
that maintain the same rating as the 
wall. 

(g) Roof support structures that cross 
or penetrate fire barrier walls must be 
cut and supported independently on 
each side of the fire barrier wall. 

(h) If fire barrier walls are erected 
with expansion joints, the joints must 
be protected to their full height. 

(i) Building columns in the records 
storage areas must be at least 1-hour 
fire resistant or protected in accord-
ance with NFPA 13 (incorporated by 
reference, see § 1234.3). 

(j) Automatic roof vents for routine 
ventilation purposes must not be de-
signed into new records storage facili-
ties. Automatic roof vents, designed 
solely to vent in the case of a fire, with 
a temperature rating at least twice 
that of the sprinkler heads are accept-
able. 

(k) Where lightweight steel roof or 
floor supporting members (e.g., bar 
joists having top chords with angles 2 
by 12 inches or smaller, 1/4-inch thick 
or smaller, and 13/16-inch or smaller 
Web diameters) are present, they must 
be protected either by applying a 10- 

minute fire resistive coating to the top 
chords of the joists, or by retrofitting 
the sprinkler system with large drop 
sprinkler heads. If a fire resistive coat-
ing is applied, it must be a product 
that will not release (off gas) harmful 
fumes into the facility. If fire resistive 
coating is subject to air erosion or 
flaking, it must be fully enclosed in a 
drywall containment constructed of 
metal studs with fire retardant 
drywall. Retrofitting may require 
modifications to the piping system to 
ensure that adequate water capacity 
and pressure are provided in the areas 
to be protected with these large drop 
sprinkler heads. 

(l) Open flame (oil or gas) unit heat-
ers or equipment, if used in records 
storage areas, must be installed or used 
in the records storage area in accord-
ance with NFPA 54 (incorporated by 
reference, see § 1234.3), and the IAPMO/ 
ANSI UMC 1, Uniform Mechanical Code 
(incorporated by reference, see § 1234.3). 

(m) For existing records storage fa-
cilities, boiler rooms or rooms con-
taining equipment operating with a 
fuel supply (such as generator rooms) 
must be separated from records storage 
areas by 2-hour-rated fire barrier walls 
with no openings directly from these 
rooms to the records storage areas. 
Such areas must be vented directly to 
the outside to a location where fumes 
will not be drawn back into the facil-
ity. 

(n) For new records storage facilities, 
boiler rooms or rooms containing 
equipment operating with a fuel supply 
(such as generator rooms) must be sep-
arated from records storage areas by 4- 
hour-rated fire barrier walls with no 
openings directly from these rooms to 
the records storage areas. Such areas 
must be vented directly to the outside 
to a location where fumes will not be 
drawn back into the facility. 

(o) For new records storage facilities, 
fuel supply lines must not be installed 
in areas containing records and must 
be separated from such areas with 4- 
hour rated construction assemblies. 

(p) Equipment rows running perpen-
dicular to the wall must comply with 
NFPA 101 (incorporated by reference, 
see § 1234.3), with respect to egress re-
quirements. 
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(q) No oil-type electrical trans-
formers, regardless of size, except ther-
mally protected devices included in flu-
orescent light ballasts, may be in-
stalled in the records storage areas. All 
electrical wiring must be in metal con-
duit, except that armored cable may be 
used where flexible wiring connections 
to light fixtures are required. Battery 
charging areas for electric forklifts 
must be separated from records storage 
areas with at least a 2-hour rated fire 
barrier wall. 

(r) Hazardous materials, including 
records on cellulose nitrate film, must 
not be stored in records storage areas. 
Nitrate motion picture film and nitrate 
sheet film may be stored in separate 
areas that meet the requirements of 
the appropriate NFPA standards, 
NFPA 40–1997 (incorporated by ref-
erence, see § 1234.3), or NFPA 42 (incor-
porated by reference, see § 1234.3). 

(s) All record storage and adjoining 
areas must be protected by a profes-
sionally-designed fire-safety detection 
and suppression system that is de-
signed to limit the maximum antici-
pated loss in any single fire event in-
volving a single ignition and no more 
than 8 ounces of accelerant to a max-
imum of 300 cubic feet of records de-
stroyed by fire. Section 1234.32 specifies 
how to document compliance with this 
requirement. 

§ 1234.14 What are the requirements 
for environmental controls for 
records storage facilities? 

(a) Paper-based temporary records. 
Paper-based temporary records must be 
stored under environmental conditions 
that prevent the active growth of mold. 
Exposure to moisture through leaks or 
condensation, relative humidities in 
excess of 70%, extremes of heat com-
bined with relative humidity in excess 
of 55%, and poor air circulation during 
periods of elevated heat and relative 
humidity are all factors that con-
tribute to mold growth. 

(b) Nontextual temporary records. Non-
textual temporary records, including 
microforms and audiovisual and elec-
tronic records, must be stored in 
records storage space that is designed 
to preserve them for their full reten-
tion period. New records storage facili-
ties that store nontextual temporary 

records must meet the requirements in 
this paragraph (b) beginning on Sep-
tember 28, 2005. Existing records stor-
age facilities that store nontextual 
temporary records must meet the re-
quirements in this paragraph (b) no 
later than October 1, 2009. At a min-
imum, nontextual temporary records 
must be stored in records storage space 
that meets the requirements for me-
dium term storage set by the appro-
priate standard in this paragraph (b). 
In general, medium term conditions as 
defined by these standards are those 
that will ensure the preservation of the 
materials for at least 10 years with lit-
tle information degradation or loss. 
Records may continue to be usable for 
longer than 10 years when stored under 
these conditions, but with an increas-
ing risk of information loss or degrada-
tion with longer times. If temporary 
records require retention longer than 
10 years, better storage conditions 
(cooler and drier) than those specified 
for medium term storage will be need-
ed to maintain the usability of these 
records. The applicable standards are: 

(1) ANSI/PIMA IT9.11 (incorporated 
by reference, see § 1234.3); 

(2) ANSI/NAPM IT9.23 (incorporated 
by reference, see § 1234.3); 

(3) ANSI/PIMA IT9.25 (incorporated 
by reference, see § 1234.3); 

(4) ANSI/NAPM IT9.20 (incorporated 
by reference, see § 1234.3); and/or 

(5) ANSI/NAPM IT9.18 (incorporated 
by reference, see § 1234.3). 

(c) Paper-based permanent, unsched-
uled and sample/select records. Paper- 
based permanent, unscheduled, and 
sample/select records must be stored in 
records storage space that provides 24 
hour/365 days per year air conditioning 
(temperature, humidity, and air ex-
change) equivalent to that required for 
office space. See ANSI/ASHRAE Stand-
ard 55 (incorporated by reference, see 
§ 1234.3), and ASHRAE Standard 62 (in-
corporated by reference, see § 1234.3), 
for specific requirements. New records 
storage facilities that store paper- 
based permanent, unscheduled, and/or 
sample/select records must meet the 
requirement in this paragraph (c) be-
ginning on September 28, 2005. Existing 
storage facilities that store paper- 
based permanent, unscheduled, and/or 
sample/select records must meet the 
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requirement in this paragraph (c) no 
later than October 1, 2009. 

(d) Nontextual permanent, unscheduled, 
and/or sample/select records. All records 
storage facilities that store microfilm, 
audiovisual, and/or electronic perma-
nent, unscheduled, and/or sample/select 
records must comply with the storage 
standards for permanent and unsched-
uled records in parts 1238, 1237, and/or 
1236 of this subchapter, respectively. 

Subpart C—Handling Deviations 
From NARA’s Facility Standards 

§ 1234.20 What rules apply if there is a 
conflict between NARA standards 
and other regulatory standards that 
a facility must follow? 

(a) If any provisions of this part con-
flict with local or regional building 
codes, the following rules of precedence 
apply: 

(1) Between differing levels of fire 
protection and life safety, the more 
stringent provision applies; and 

(2) Between mandatory provisions 
that cannot be reconciled with a re-
quirement of this part, the local or re-
gional code applies. 

(b) If any of the provisions of this 
part conflict with mandatory life safe-
ty or ventilation requirements imposed 
on underground storage facilities by 30 
CFR chapter I, 30 CFR chapter I ap-
plies. 

(c) NARA reserves the right to re-
quire documentation of the mandatory 
nature of the conflicting code and the 
inability to reconcile that provision 
with NARA requirements. 

§ 1234.22 How does an agency request 
a waiver from a requirement in this 
part? 

(a) Types of waivers that may be ap-
proved. NARA may approve exceptions 
to one or more of the standards in this 
part for: 

(1) Systems, methods, or devices that 
are demonstrated to have equivalent or 
superior quality, strength, fire resist-
ance, effectiveness, durability, and 
safety to those prescribed by this sub-
part; 

(2) Existing agency records centers 
that met the NARA standards in effect 
prior to January 3, 2000, but do not 

meet a new standard required to be in 
place on September 28, 2005; and 

(3) The application of roof require-
ments in §§ 1234.10 and 1234.12 to under-
ground storage facilities. 

(b) Where to submit a waiver request. 
The agency submits a waiver request, 
containing the information specified in 
paragraphs (c), (d), and/or (e) of this 
section to the Director, Space and Se-
curity Management Division (NAS), 
National Archives and Records Admin-
istration, 8601 Adelphi Rd., College 
Park, MD 20740–6001, phone number 
(301) 837–1867. 

(c) Content of request for waivers for 
equivalent or superior alternatives. The 
agency’s waiver request must contain: 

(1) A statement of the specific provi-
sion(s) of this part for which a waiver 
is requested, a description of the pro-
posed alternative, and an explanation 
how it is equivalent to or superior to 
the NARA requirement; and 

(2) Supporting documentation that 
the alternative does not provide less 
protection for Federal records than 
that which would be provided by com-
pliance with the corresponding provi-
sions contained in this subpart. Docu-
mentation may take the form of cer-
tifications from a licensed fire protec-
tion engineer or a structural or civil 
engineer, as appropriate; reports of 
independent testing; reports of com-
puter modeling; and/or other sup-
porting information. 

(d) Content of request for waiver for 
previously compliant agency records cen-
ter. The agency’s waiver request must 
identify which requirement(s) the 
agency records center cannot meet and 
provide a plan with milestones for 
bringing the center into compliance. 

(e) Content of request for waiver of roof 
requirements for underground facility. 
The agency’s waiver request must iden-
tify the location of the facility and 
whether the facility is a drift entrance 
facility or a vertical access facility. 

§ 1234.24 How does NARA process a 
waiver request? 

(a) Waiver for equivalent or superior al-
ternative. NARA will review the waiver 
request and supporting documentation. 

(1) If in NARA’s judgment the sup-
porting documentation clearly sup-
ports the claim that the alternative is 
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equivalent or superior to the NARA re-
quirement, NARA will grant the waiver 
and notify the requesting agency with-
in 30 calendar days. 

(2) If NARA questions whether sup-
porting documentation demonstrates 
that the proposed alternative offers at 
least equal protection to Federal 
records, NARA will consult the appro-
priate industry standards body or other 
qualified expert before making a deter-
mination. NARA will notify the re-
questing agency within 30 calendar 
days of receipt of the request that con-
sultation is necessary and will provide 
a final determination within 60 cal-
endar days. If NARA does not grant the 
waiver, NARA will furnish a full expla-
nation of the reasons for its decision. 

(b) Waiver of new requirement for exist-
ing agency records center. NARA will re-
view the agency’s waiver request and 
plan to bring the facility into compli-
ance. 

(1) NARA will approve the request 
and plan within 30 calendar days if 
NARA judges the planned actions and 
time frames for bringing the facility 
into compliance are reasonable. 

(2) If NARA questions the feasibility 
or reasonableness of the plan, NARA 
will work with the agency to develop a 
revised plan that NARA can approve 
and the agency can implement. NARA 
may grant a short-term temporary 
waiver, not to exceed 180 calendar days, 
while the revised plan is under develop-
ment. 

(c) Waiver of roof requirements for un-
derground storage facilities. NARA will 
normally grant the waiver and notify 
the requesting agency within 10 work 
days if the agency has not also re-
quested a waiver of a different require-
ment under § 1234.30. If the agency has 
another waiver request pending for the 
same facility, NARA will respond to all 
of the waiver requests at the same time 
and within the longest time limits. 

Subpart D—Facility Approval and 
Inspection Requirements 

§ 1234.30 How does an agency request 
authority to establish or relocate 
records storage facilities? 

(a) General policy. Agencies are re-
sponsible for ensuring that records in 
their legal custody are stored in appro-

priate space as outlined in this part. 
Under § 1232.18(a), agencies are respon-
sible for initiating action to remove 
records from space that does not meet 
these standards if deficiencies are not 
corrected within 6 months after initial 
discovery of the deficiencies by NARA 
or the agency and to complete removal 
of the records within 18 months after 
initial discovery of the deficiencies. 

(1) Agency records centers. Agencies 
must obtain prior written approval 
from NARA before establishing or relo-
cating an agency records center. Each 
separate agency records center must be 
specifically approved by NARA prior to 
the transfer of any records to that indi-
vidual facility. If an agency records 
center has been approved for the stor-
age of Federal records of one agency, 
any other agency that proposes to 
store its records in that facility must 
still obtain NARA approval to do so. 

(2) Commercial records storage facilities. 
An agency may contract for commer-
cial records storage services. However, 
before any agency records are trans-
ferred to a commercial records storage 
facility, the transferring agency must 
ensure that the facility meets all of the 
requirements for an agency records 
storage facility set forth in this sub-
part and must submit the documenta-
tion required in paragraph (e) of this 
section. 

(b) Exclusions. For purposes of this 
section, the term ‘‘agency records cen-
ter’’ excludes NARA-owned and oper-
ated records centers. For purposes of 
this section and § 1234.34, the term 
‘‘agency records center’’ also excludes 
agency records staging and/or holding 
areas with a capacity for containing 
less than 25,000 cubic feet of records. 
However, such records centers and 
areas, including records centers oper-
ated and maintained by NARA, must 
comply with the facility standards in 
§§ 1234.10 through 1234.14. 

(c) Content of requests for agency 
records centers. Requests for authority 
to establish or relocate an agency 
records center, or to use an agency 
records center operated by another 
agency, must be submitted in writing 
to the Director, Space and Security 
Management Division (NAS), National 
Archives and Records Administration, 
8601 Adelphi Road, College Park, MD 
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20740–6001, phone number (301) 837–1867. 
The request must identify the specific 
facility and, for requests to establish 
or relocate the agency’s own records 
center, document compliance with the 
standards in this subpart. Documenta-
tion requirements for § 1234.12(s) are 
specified in § 1234.32. 

(d) Approval of requests for agency 
records centers. NARA will review the 
submitted documentation to ensure the 
facility demonstrates full compliance 
with the standards in this subpart. 
NARA reserves the right to visit the 
facility, if necessary, to make the de-
termination of compliance. NARA will 
inform the agency of its decision with-
in 45 calendar days after the request is 
received, and will provide the agency 
information on the areas of noncompli-
ance if the request is denied. Requests 
will be denied only if NARA determines 
that the facility does not demonstrate 
full compliance with the standards in 
this subpart. Approvals will be valid 
for a period of 10 years, unless the fa-
cility is materially changed before 
then or an agency or NARA inspection 
finds that the facility does not meet 
the standards in this subpart. Material 
changes require submission of a new re-
quest for NARA approval. 

(e) Documentation requirements for 
storing Federal records in commercial 
records storage facilities. At least 45 cal-
endar days before an agency first 
transfers records to a commercial 
records storage facility, the agency 
must submit documentation to NARA 
that the facility complies with the 
standards in this subpart. The docu-
mentation may take the form of a copy 
of the agency’s contract that incor-
porates this subpart in its provisions or 
a statement from the agency records 
officer that certifies that the facility 
meets the standards in this subpart. An 
agency must provide the documenta-
tion for each separate commercial 
records storage facility where its 
records will be stored. Documentation 
must be sent to the Director, Space 
and Security Management Division 
(NAS), National Archives and Records 
Administration, 8601 Adelphi Road, 
College Park, MD 20740–6001, phone 
number (301) 837–1867. The agency must 
submit updated documentation to 
NARA every 10 years if it continues to 

store records in that commercial 
records storage facility. 

§ 1234.32 What does an agency have to 
do to certify a fire-safety detection 
and suppression system? 

(a) Content of documentation. The 
agency must submit documentation to 
the Director, Space and Security Man-
agement Division (NAS), National Ar-
chives and Records Administration, 
8601 Adelphi Road, College Park, MD 
20740–6001, phone number (301) 837–1867, 
that describes the space being pro-
tected (e.g., the type and stacking 
height of the storage equipment used, 
or how the space is designed, con-
trolled, and operated) and the charac-
teristics of the fire-safety detection 
and suppression system used. The docu-
mentation must demonstrate how that 
system meets the requirement in 
§ 1234.12(s) through: 

(1) A statement that the facility is 
using a NARA certified system as de-
scribed in Appendix B to this part; 

(2) A report of the results of inde-
pendent live fire testing (Factory Mu-
tual, Underwriters Laboratories or 
Southwest Research Institute); or 

(3) A report under seal of a licensed 
fire protection engineer that: 

(i) Describes the design intent of the 
fire suppression system to limit the 
maximum anticipated loss in any sin-
gle fire event involving a single igni-
tion and no more than 8 fluid ounces of 
petroleum-type hydrocarbon 
accelerant (such as, for example, 
heptanes or gasoline) to a maximum of 
300 cubic feet of Federal records de-
stroyed by fire. The report need not 
predict a maximum single event loss at 
any specific number, but rather should 
describe the design intent of the fire 
suppression system. The report may 
make reasonable engineering and other 
assumptions such as that the fire de-
partment responds within XX minutes 
(the local fire department’s average re-
sponse time) and promptly commences 
suppression actions. In addition, any 
report prepared under this paragraph 
should assume that the accelerant is 
saturated in a cotton wick that is 3 
inches in diameter and 6 inches long 
and sealed in a plastic bag and that the 
fire is started in an aisle at the face of 
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a carton at floor level. Assumptions 
must be noted in the report; 

(ii) Details the characteristics of the 
system; and 

(iii) Describes the specific measures 
beyond the minimum features required 
by the applicable building code that 
have been incorporated to limit de-
struction of records. The report should 
make specific references to industry 
standards used in the design, such as 
those issued by the National Fire Pro-
tection Association, and any testing or 
modeling or other sources used in the 
design. 

(b) NARA action. (1) NARA will ap-
prove the fire-safety detection and sup-
pression system within 10 work days if 
NARA has previously approved the sys-
tem design for similarly configured 
space or if a report of independent test-
ing of a new system design is furnished 
as documentation. 

(2) If, in NARA’s judgment, the sup-
porting documentation provided in ac-
cordance with paragraph (a)(3) of this 
section clearly demonstrates compli-
ance with § 1234.12(s), NARA will ap-
prove the fire-safety detection and sup-
pression system within 30 calendar 
days. 

(3) If NARA questions whether sup-
porting documentation demonstrates 
compliance with § 1234.12(s), NARA will 
consult the appropriate industry stand-
ards body or other qualified expert be-
fore making a determination. Before 
any consultation, NARA may ask the 
agency for additional clarifying infor-
mation. NARA will notify the request-
ing agency within 30 calendar days of 
receipt of the request that consultation 
is necessary and will provide a final de-
termination within 60 calendar days. If 
NARA does not approve the system, 

NARA will furnish a full explanation of 
the reasons for its decision. 

(4) NARA will maintain a list of ap-
proved alternative systems. 

§ 1234.34 When may NARA conduct an 
inspection of a records storage fa-
cility? 

(a) At the time an agency submits a 
request to establish an agency records 
center, pursuant to § 1234.30, NARA 
may conduct an inspection of the pro-
posed facility to ensure that the facil-
ity complies fully with the standards 
in this subpart. NARA may also con-
duct periodic inspections of agency 
records centers so long as such facility 
is used as an agency records center. 
NARA will inspect its own records cen-
ter facilities on a periodic basis to en-
sure that they are in compliance with 
the requirements of this subpart. 

(b) Agencies must ensure, by con-
tract or otherwise, that agency and 
NARA officials, or their delegates, 
have the right to inspect commercial 
records storage facilities to ensure that 
such facilities fully comply with the 
standards in this subpart. NARA may 
conduct periodic inspections of com-
mercial records storage facilities so 
long as agencies use such facilities to 
store agency records. The using agen-
cy, not NARA, will be responsible for 
paying any fee or charge assessed by 
the commercial records storage facility 
for NARA’s conducting an inspection. 

(c) NARA will contact the agency op-
erating the records center or the agen-
cy holding a contract with a commer-
cial records storage facility in advance 
to set a date for the inspection. 

APPENDIX A TO PART 1234—MINIMUM SE-
CURITY STANDARDS FOR LEVEL III 
FEDERAL FACILITIES 

RECOMMENDED STANDARDS CHART 
[Reproduced from Section 2.3 (pp. 2–6 through 2–9) of U.S. Department of Justice, United States Marshals Service report 

Vulnerability Assessment of Federal Facilities] 

Level III 

Perimeter Security 

Parking: 
Control of facility parking ................................................................................................................ Required. 
Control of adjacent parking ............................................................................................................. Desirable. 
Avoid leases where parking cannot be controlled .......................................................................... Desirable. 
Leases should provide security control for adjacent parking ......................................................... Desirable. 
Post signs and arrange for towing unauthorized vehicles .............................................................. Required. 
ID system and procedures for authorized parking (placard, decal, card key, etc.) ....................... Required. 
Adequate lighting for parking areas ................................................................................................ Required. 
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36 CFR Ch. XII (7–1–11 Edition) § 1234.34 

RECOMMENDED STANDARDS CHART—Continued 
[Reproduced from Section 2.3 (pp. 2–6 through 2–9) of U.S. Department of Justice, United States Marshals Service report 

Vulnerability Assessment of Federal Facilities] 

Level III 

Closed Circuit Television (CCTV) Monitoring: 
CCTV surveillance cameras with time lapse video recording ........................................................ Recommended. 

Post signs advising of 24 hour video surveillance ........................................................................................ Recommended. 
Lighting: 

Lighting with emergency power backup ......................................................................................... Required. 
Physical Barriers: 

Extend physical perimeter with barriers (concrete and/or steel composition) ................................ Desirable. 
Parking barriers ............................................................................................................................... Desirable. 

Entry Security 

Receiving/Shipping: 
Review receiving/shipping procedures (current) ............................................................................. Required. 
Implement receiving/shipping procedures (modified) ..................................................................... Required. 

Access Control: 
Evaluate facility for security guard requirements ............................................................................ Required. 
Security guard patrol ....................................................................................................................... Recommended. 
Intrusion detection system with central monitoring capability ........................................................ Required. 
Upgrade to current life safety standards (fire detection, fire suppression systems, etc.) .............. Required. 

Entrances/Exits: 
X-ray & magnetometer at public entrances .................................................................................... Recommended. 
Require x-ray screening of all mail/packages ................................................................................. Recommended. 
High security locks .......................................................................................................................... Required. 

Interior Security 

Employee/Visitor Identification: 
Agency photo ID for all personnel displayed at all times ............................................................... Recommended. 
Visitor control/screening system ..................................................................................................... Required. 
Visitor identification accountability system ...................................................................................... Recommended. 
Establish ID issuing authority .......................................................................................................... Recommended. 

Utilities: 
Prevent unauthorized access to utility areas .................................................................................. Required. 
Provide emergency power to critical systems (alarm systems, radio communications, computer 

facilities, etc.).
Required. 

Occupant Emergency Plans: 
Examine occupant emergency plans (OEP) and contingency procedures based on threats ....... Required. 
OEPs in place, updated annually, periodic testing exercise .......................................................... Required. 
Assign & train OEP officials (assignment based on largest tenant in facility) ............................... Required. 
Annual tenant training ..................................................................................................................... Required. 

Daycare Centers: 
Evaluate whether to locate daycare facilities in buildings with high threat activities ..................... Required. 
Compare feasibility of locating daycare in outside locations .......................................................... Required. 

Security Planning 

Intelligence Sharing: 
Establish law enforcement agency/security liaisons ....................................................................... Required. 
Review/establish procedure for intelligence receipt/dissemination ................................................ Required. 
Establish uniform security/threat nomenclature .............................................................................. Required. 

Training: 
Conduct annual security awareness training .................................................................................. Required. 
Establish standardized unarmed guard qualifications/training requirements ................................. Required. 
Establish standardized armed guard qualifications/training requirements ..................................... Required. 

Tenant Assignment: 
Co-locate agencies with similar security needs .............................................................................. Desirable. 
Do not co-locate high/low risk agencies ......................................................................................... Desirable. 

Administrative Procedures: 
Establish flexible work schedule in high threat/high risk areas to minimize employee vulner-

ability to criminal activity.
Desirable. 

Arrange for employee parking in/near building after normal work hours ....................................... Recommended. 
Conduct background security checks and/or establish security control procedures for service 

contract personnel.
Required. 

Construction/Renovation: 
Install mylar film on all exterior windows (shatter protection) ........................................................ Recommended. 
Review current projects for blast standards ................................................................................... Required. 
Review/establish uniform standards for construction ..................................................................... Required. 
Review/establish new design standard for blast resistance ........................................................... Required. 
Establish street set-back for new construction ............................................................................... Recommended. 
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National Archives and Records Administration § 1234.34 

TERMS AND DEFINITIONS IN RECOMMENDED STANDARDS CHART 
[Reproduced from Appendix B, Details of Recommended Security Standards, U.S. Department of Justice, United States 

Marshals Service report Vulnerability Assessment of Federal Facilities] 

Term Definition/description 

B.1 Perimeter Security 

Parking 

Control of Facility Parking ........................... Access to government parking should be limited where possible to government ve-
hicles and personnel. At a minimum, authorized parking spaces and vehicles 
should be assigned and identified. 

Control of Adjacent Parking ........................ Where feasible, parking areas adjacent to federal space should also be controlled 
to reduce the potential for threats against Federal facilities and employee expo-
sure to criminal activity. 

Avoid Leases Where Parking Cannot Be 
Controlled.

Avoid leasing facilities where parking cannot be controlled. If necessary, relocate 
offices to facilities that do provide added security through regulated parking. 

Lease Should Provide Control for Adjacent 
Parking.

Endeavor to negotiate guard services as part of lease. 

Post Signs and Arrange for Towing Unau-
thorized Vehicles.

Procedures should be established and implemented to alert the public to towing 
policies, and the removal of unauthorized vehicles. 

ID System and Procedures for Authorized 
Parking.

Procedures should be established for identifying vehicles and corresponding park-
ing spaces (placard, decal, card key, etc.) 

Adequate Lighting for Parking Areas .......... Effective lighting provides added safety for employees and deters illegal or threat-
ening activities. 

Closed circuit television (CCTV) monitoring 

CCTV Surveillance Cameras With Time 
Lapse Video Recording.

Twenty-four hour CCTV surveillance and recording is desirable at all locations as a 
deterrent. Requirements will depend on assessment of the security level for each 
facility. Time-lapse video recordings are also highly valuable as a source of evi-
dence and investigative leads. 

Post Signs Advising of 24 Hour Video Sur-
veillance.

Warning signs advising of twenty-four hour surveillance act as a deterrent in pro-
tecting employees and facilities. 

Lighting 

Lighting with Emergency Power Backup .... Standard safety code requirement in virtually all areas. Provides for safe evacu-
ation of buildings in case of natural disaster, power outage, or criminal/terrorist 
activity. 

Physical Barriers 

Extend Physical Perimeter, With Barriers ... This security measure will only be possible in locations where the Government 
controls the property and where physical constraints are not present. (barriers of 
concrete and/or steel composition) 

Parking Barriers .......................................... Desirable to prevent unauthorized vehicle access. 

B.2 Entry Security 

Receiving/Shipping 

Review Receiving/Shipping Procedures 
(Current).

Audit current standards for package entry and suggest ways to enhance security. 

Implement Receiving/Shipping Procedures 
(Modified).

After auditing procedures for receiving/shipping, implement improved procedures 
for security enhancements. 

Access Control 

Evaluate Facility for Security Guard Re-
quirements.

If security guards are required, the number of guards at any given time will depend 
on the size of the facility, the hours of operation, and current risk factors, etc. 

Security Guard Patrol .................................. Desirable for level I and II facilities and may be included as lease option. Level III, 
IV and V facilities will have security guard patrol based on facility evaluation. 

Intrusion Detection System With Central 
Monitoring Capability.

Desirable in Level I facilities, based on evaluation for Level II facilities, and re-
quired for Levels III, IV and V. 

Upgrade to Current Life Safety Standards Required for all facilities as part of GSA design requirements, (e.g. fire detection, 
fire suppression systems, etc.) 

Entrances/Exits 

X-Ray and Magnetometer at Public En-
trances.

May be impractical for Level I and II facilities. Level III and IV evaluations would 
focus on tenant agencies, public interface, and feasibility. Required for Level V. 

Require X-Ray Screening of all Mail/Pack-
ages.

All packages entering building should be subject to x-ray screening and/or visual 
inspection. 
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36 CFR Ch. XII (7–1–11 Edition) § 1234.34 

TERMS AND DEFINITIONS IN RECOMMENDED STANDARDS CHART—Continued 
[Reproduced from Appendix B, Details of Recommended Security Standards, U.S. Department of Justice, United States 

Marshals Service report Vulnerability Assessment of Federal Facilities] 

Term Definition/description 

High Security Locks .................................... Any exterior entrance should have a high security lock as determined by GSA 
specifications and/or agency requirements. 

B.3 Interior Security 

Employee/Visitor Identification 

Agency Photo ID for all Personnel Dis-
played At All Times.

May not be required in smaller facilities. 

Visitor Control/Security System .................. Visitors should be readily apparent in Level I facilities. Other facilities may ask visi-
tors to sign-in with a receptionist or guard, or require an escort, or formal identi-
fication/badge. 

Visitor Id Accountability System .................. Stringent methods of control over visitor badges will ensure that visitors wearing 
badges have been screened and are authorized to be at the facility during the 
appropriate time frame. 

Establish Id Issuing Authority ...................... Develop procedures and establish authority for issuing employee and visitor IDs. 

Utilities 

Prevent Unauthorized Access to Utility 
Areas.

Smaller facilities may not have control over utility access, or locations of utility 
areas. Where possible, assure that utility areas are secure and that only author-
ized personnel can gain entry. 

Provide Emergency Power To Critical Sys-
tems.

Tenant agency is responsible for determining which computer and communication 
systems require back-up power. All alarm systems, CCTV monitoring devices, 
fire detection systems, entry control devices, etc. require emergency power 
sources. (Alarm Systems, Radio Communications, Computer Facilities, Etc.) 

Occupant Emergency Plans 

Examine Occupant Emergency Plan (OEP) 
and Contingency Procedures Based on 
Threats.

Review and update current OEP procedures for thoroughness. OEPs should reflect 
the current security climate. 

Assign and Train OEP Officials .................. Assignment based on GSA requirement that largest tenant in facility maintain OEP 
responsibility. Officials should be assigned, trained and a contingency plan es-
tablished to provide for the possible absence of OEP officials in the event of 
emergency activation of the OEP. 

Annual Tenant Training ............................... All tenants should be aware of their individual responsibilities in an emergency situ-
ation. 

Day Care Center 

Re-Evaluate Current Security and Safety 
Standards.

Conduct a thorough review of security and safety standards. 

Assess Feasibility of Locating Day Care 
Within Federal Facility.

If a facility is being considered for a day care center, an evaluation should be 
made based on the risk factors associated with tenants and the location of the 
facility. 

B.4 Security Planning 

Intelligence Sharing 

Establish Law Enforcement Agency/Secu-
rity Liaisons.

Intelligence sharing between law enforcement agencies and security organizations 
should be established in order to facilitate the accurate flow of timely and rel-
evant information between appropriate government agencies. Agencies involved 
in providing security must be part of the complete intelligence process. 

Review/Establish Procedures for Intel-
ligence Receipt/Dissemination.

Determine what procedures exist to ensure timely delivery of critical intelligence. 
Review and improve procedures to alert agencies and specific targets of crimi-
nal/terrorist threats. Establish standard administrative procedures for response to 
incoming alerts. Review flow of information for effectiveness and time critical dis-
semination. 

Establish Uniform Security/Threat Nomen-
clature.

To facilitate communication, standardized terminology for Alert Levels should be 
implemented. (Normal, Low, Moderate, and High—As recommended by Security 
Standards Committee) 

Training 

Conduct Annual Security Awareness Train-
ing.

Provide security awareness training for all tenants. At a minimum, self-study pro-
grams utilizing videos, and literature, etc. should be implemented. These mate-
rials should provide up-to-date information covering security practices, employee 
security awareness, and personal safety, etc. 
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National Archives and Records Administration § 1234.34 

TERMS AND DEFINITIONS IN RECOMMENDED STANDARDS CHART—Continued 
[Reproduced from Appendix B, Details of Recommended Security Standards, U.S. Department of Justice, United States 

Marshals Service report Vulnerability Assessment of Federal Facilities] 

Term Definition/description 

Establish Standardized Armed And Un-
armed Guard Qualifications/Training Re-
quirements.

Requirements for these positions should be standardized government wide. 

Tenant Assignment 

Co-Locate Agencies With Similar Security 
Needs.

To capitalize on efficiencies and economies, agencies with like security require-
ments should be located in the same facility if possible. 

Do Not Co-Locate High/Low Risk Agencies Low risk agencies should not take on additional risk by being located with high risk 
agencies. 

Administrative Procedures 

Establish Flexible Work Schedule in High 
Threat/High Risk Area to Minimize Em-
ployee Vulnerability to Criminal Activity.

Flexible work schedules can enhance employee safety by staggering reporting and 
departure times. As an example flexible schedules might enable employees to 
park closer to the facility by reducing the demand for parking at peak times of 
the day. 

Arrange for Employee Parking In/Near 
Building After Normal Work Hours.

Minimize exposure to criminal activity by allowing employees to park at or inside 
the building. 

Conduct Background Security Checks and/ 
or Establish Security Control Procedures 
for Service Contract Personnel.

Establish procedures to ensure security where private contract personnel are con-
cerned. Procedures may be as simple as observation or could include sign-in/es-
cort. Frequent visitors may necessitate a background check with contractor ID 
issued. 

Construction/Renovation 

Install Mylar Film on All Exterior Windows 
(Shatter Protection).

Application of shatter resistant material to protect personnel and citizens from the 
hazards of flying glass as a result of impact or explosion. 

Review Current Projects For Blast Stand-
ards.

Design and construction projects should be reviewed if possible, to incorporate cur-
rent technology and blast standards. Immediate review of ongoing projects may 
generate savings in the implementation of upgrading to higher blast standards 
prior to completion of construction. 

Review/Establish Uniform Standards For 
Construction.

Review, establish, and implement uniform construction standards as it relates to 
security considerations. 

Review/Establish New Design Standard for 
Blast RESISTANCE.

In smaller facilities or those that lease space, control over design standards may 
not be possible. However, future site selections should attempt to locate in facili-
ties that do meet standards. New construction of government controlled facilities 
should review, establish, and implement new design standards for blast resist-
ance. 

Establish Street Set-Back for New Con-
struction.

Every foot between a potential bomb and a building will dramatically reduce dam-
age and increase the survival rate. Street set-back is always desirable, but 
should be used in conjunction with barriers in Level IV and V facilities. 

(Reproduced from Appendix C, Classification Table, U.S. Department of Justice, United States Marshals Service report 
Vulnerability Assessment of Federal Facilities) 

Level Typical location 

III ................................................................. Agency Mix: Government Records. 

APPENDIX B TO PART 1234—ALTER-
NATIVE CERTIFIED FIRE-SAFETY DE-
TECTION AND SUPPRESSION SYSTEM(S) 

1. General. This Appendix B contains infor-
mation on the Fire-safety Detection and 
Suppression System(s) tested by NARA 
through independent live fire testing that 
are certified to meet the requirement in 
§ 1234.12(s) for storage of Federal Records. 
Use of a system specified in this appendix is 
optional. A facility may choose to have an 
alternate fire-safety detection and suppres-
sion system approved under § 1234.32). 

2. Specifications for NARA facilities using 15 
foot high records storage. NARA fire-safety 
systems that incorporate all components 
specified in paragraphs 2.a. through n. of this 
appendix have been tested and certified to 
meet the requirements in § 1234.12(s) for an 
acceptable fire-safety detection and suppres-
sion system for storage of Federal records. 

a. The records storage height must not ex-
ceed the nominal 15 feet (±3 inches) records 
storage height. 

b. All records storage and adjoining areas 
must be protected by automatic wet-pipe 
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sprinklers. Automatic sprinklers are speci-
fied herein because they provide the most ef-
fective fire protection for high piled storage 
of paper records on open type shelving. 

c. The sprinkler system must be rated at 
no higher than 285 degrees Fahrenheit uti-
lizing quick response (QR) fire sprinkler 
heads and designed by a licensed fire protec-
tion engineer to provide the specified density 
for the most remote 1,500 square feet of floor 
area at the most remote sprinkler head in 
accordance with NFPA 13 (incorporated by 
reference, see § 1234.3). For facilities with 
roofs rated at 15 minutes or greater, provide 
1⁄2″ QR sprinklers rated at no higher than 285 
degrees Fahrenheit designed to deliver a den-
sity of 0.30 gpm per square foot. For unrated 
roofs, provide 0.64″ QR ‘‘large drop’’ sprin-
klers rated at no higher than 285 degrees 
Fahrenheit. For facilities using 7 or 8 shelf 
track files, use QR sprinklers rated at no 
higher than 285 degrees Fahrenheit. For new 
construction and replacement sprinklers, 
NARA recommends that the sprinklers be 
rated at 165 degrees Fahrenheit. Installation 
of the sprinkler system must be in accord-
ance with NFPA 13 (incorporated by ref-
erence, see § 1234.3). 

d. Maximum spacing of the sprinkler heads 
must be on a 10-foot grid and the positioning 
of the heads must provide complete, unob-
structed coverage, with a clearance of not 
less than 18 inches from the top of the high-
est stored materials. 

e. The sprinkler system must be equipped 
with a water-flow alarm connected to an au-
dible alarm within the facility and to a con-
tinuously staffed fire department or an Un-
derwriters Laboratory approved central 
monitoring station (see UL 827 (incorporated 
by reference, see § 1234.3)) with responsibility 
for immediate response. 

f. A manual fire alarm system must be pro-
vided with a Underwriters Laboratory ap-
proved (grade A) central monitoring station 
service or other automatic means of noti-
fying the municipal fire department. A man-
ual alarm pull station must be located adja-
cent to each exit. Supplemental manual 
alarm stations are permitted within the 
records storage areas. 

g. All water cutoff valves in the sprinkler 
system must be equipped with automatic 
closure alarm (tamper alarm) connected to a 
continuously staffed station, with responsi-
bility for immediate response. If the sprin-
kler water cutoff valve is located in an area 
used by the public, in addition to the tamper 
alarm, the valves must be provided with 
frangible (easily broken) padlocks. 

h. A dependable water supply free of inter-
ruption must be provided including a contin-
uous site fire loop connected to the water 
main and sized to support the facility with 
only one portion of the fire loop operational. 
This normally requires a backup supply sys-
tem having sufficient pressure and capacity 

to meet both fire hose and sprinkler require-
ments for 2-hours. A fire pump connected to 
an emergency power source must be provided 
in accordance with NFPA 20 (incorporated by 
reference, see § 1234.3), when adequate water 
pressure is not assured. In the event that 
public water mains are not able to supply 
adequate volumes of water to the site, on- 
site water storage must be provided. 

i. Interior fire hose stations equipped with 
a 11⁄2 inch diameter hose may be provided in 
the records storage areas if required by the 
local fire department, enabling any point in 
the records storage area to be reached by a 
50-foot hose stream from a 100-foot hose lay. 
If provided, these cabinets must be marked 
‘‘For Fire Department Use Only.’’ 

j. Where fire hose cabinets are not re-
quired, fire department hose outlets must be 
provided at each floor landing in the building 
core or stair shaft. Hose outlets must have 
an easily removable adapter and cap. 
Threads and valves must be compatible with 
the local fire department’s equipment. Spac-
ing must be so that any point in the record 
storage area can be reached with a 50-foot 
hose stream from a 100-foot hose lay. 

k. In addition to the designed sprinkler 
flow demand, 500 gpm must be provided for 
hose stream demand. The hose stream de-
mand must be calculated into the system at 
the base of the main sprinkler riser. 

l. Fire hydrants must be located within 250 
feet of each exterior entrance or other access 
to the records storage facility that could be 
used by firefighters. Each required hydrant 
must provide a minimum flow capacity of 500 
gpm at 20 psi. All hydrants must be at least 
50 feet away from the building walls and ad-
jacent to a roadway usable by fire apparatus. 
Fire hydrants must have at least two, 21⁄2 
inch hose outlets and a pumper connection. 
All threads must be compatible with local 
standards. 

m. Portable water-type fire extinguishers 
(21⁄2 gallon stored pressure type) must be pro-
vided at each fire alarm striking station. 
The minimum number and locations of fire 
extinguishers must be as required by NFPA 
10 (incorporated by reference, see § 1234.3). 

n. Single level catwalks without automatic 
sprinklers installed underneath may be pro-
vided in the service aisles if the edges of all 
files in the front boxes above the catwalks 
are stored perpendicular to the aisle (to min-
imize files exfoliation in a fire). Where pro-
vided, the walking surface of the catwalks 
must be of expanded metal at least .09-inch 
thickness with a 2-inch mesh length. The 
surface opening ratio must be equal or great-
er than 0.75. The sprinkler water demand for 
protection over bays with catwalks where 
records above the catwalks are not perpen-
dicular to the aisles must be calculated hy-
draulically to give .30 gpm per square foot 
for the most remote 2,000 square feet. 
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National Archives and Records Administration § 1235.4 

PART 1235—TRANSFER OF 
RECORDS TO THE NATIONAL AR-
CHIVES OF THE UNITED STATES 

Subpart A—General Transfer Requirements 

Sec. 
1235.1 What are the authorities for part 

1235? 
1235.2 What definitions apply to this part? 
1235.3 What standards are used as guidance 

for this part? 
1235.4 What publications are incorporated 

by reference in this part? 
1235.10 What records do agencies transfer to 

the National Archives of the United 
States? 

1235.12 When must agencies transfer records 
to the National Archives of the United 
States? 

1235.14 May agencies retain records for the 
conduct of regular agency business after 
they are eligible for transfer? 

1235.16 How will NARA respond to an agen-
cy’s request to retain records? 

1235.18 How do agencies transfer records to 
the National Archives of the United 
States? 

1235.20 How do agencies indicate that trans-
ferred records contain information that 
is restricted from public access? 

1235.22 When does legal custody of records 
transfer to NARA? 

Subpart B—Administration of Transferred 
Records 

1235.30 How may records in the National Ar-
chives of the United States be used? 

1235.32 How does NARA handle restrictions 
on transferred records? 

1235.34 May NARA destroy transferred 
records? 

Subpart C—Transfer Specifications and 
Standards 

1235.40 What records are covered by addi-
tional transfer requirements? 

1235.42 What specifications and standards 
for transfer apply to audiovisual, car-
tographic, and related records? 

1235.44 What general transfer requirements 
apply to electronic records? 

1235.46 What electronic media may be used 
for transferring records to the National 
Archives of the United States? 

1235.48 What documentation must agencies 
transfer with electronic records? 

1235.50 What specifications and standards 
for transfer apply to electronic records? 

AUTHORITY: 44 U.S.C. 2107 and 2108. 

SOURCE: 74 FR 51014, Oct. 2, 2009, unless 
otherwise noted. 

Subpart A—General Transfer 
Requirements 

§ 1235.1 What are the authorities for 
part 1235? 

The statutory authorities for this 
part are 44 U.S.C. 2107 and 2108. 

§ 1235.2 What definitions apply to this 
part? 

See § 1220.18 of this subchapter for 
definitions of terms used in part 1235. 

§ 1235.3 What standards are used as 
guidance for this part? 

These regulations conform to guid-
ance provided in ISO 15489–1:2001. Para-
graphs 8.3 (Designing and imple-
menting records systems), 9.6 (Storage 
and handling), and 9.7 (Access) are par-
ticularly relevant to this part. 

§ 1235.4 What publications are incor-
porated by reference in this part? 

(a) Certain material is incorporated 
by reference into this part with the ap-
proval of the Director of the Federal 
Register under 5 U.S.C. 552(a) and 1 
CFR part 51. To enforce any edition 
other than that specified in this sec-
tion, the NARA must publish notice of 
change in the FEDERAL REGISTER and 
the material must be available to the 
public. All approved material is avail-
able for inspection at the Office of the 
Federal Register. For information on 
the availability of this material at the 
Office of the Federal Register, call 202– 
741–6030 or go to http://www.archives.gov/ 
federallregister/ 
codeloflfederallregulations/ 
ibrllocations.html. 

(b) The material incorporated by ref-
erence is also available for inspection 
at NARA’s Archives Library Informa-
tion Center (NWCCA), Room 2380, 8601 
Adelphi Road, College Park, MD 20740– 
6001, phone number (301) 837–3415, and is 
available for purchase from the sources 
listed below. If you experience dif-
ficulty obtaining the standards ref-
erenced below, contact National Ar-
chives and Records Administration, 
Electronic/Special Media Records Serv-
ices Division (NWME), 8601 Adelphi 
Road, College Park, MD 20740, phone 
number (301) 837–1578. 

(c) International Organization for 
Standards (ISO). The following ISO 
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standards are available from the Amer-
ican National Standards Institute, 25 
West 43rd St., 4th Floor, New York, NY 
10036, phone number (212) 642–4900, or 
online at http://webstore.ansi.org. 

(1) ISO/IEC 15896:1999 (‘‘ISO/IEC 
15896’’), Information technology—Data 
interchange on 12,7 mm 208-track mag-
netic tape cartridges—DLT 5 format, 
First Edition, December 15, 1999, IBR 
approved for § 1235.46. 

(2) ISO/IEC 16382:2000 (‘‘ISO/IEC 
16382’’), Information technology—Data 
interchange on 12,7 mm 208-track mag-
netic tape cartridges—DLT 6 format, 
First Edition, May 15, 2000, IBR ap-
proved for § 1235.46. 

(d) Document Engineering Co., Inc. The 
following standards are available from 
the standards reseller DECO—Docu-
ment Engineering Co., Inc., 15210 Stagg 
Street, Van Nuys, CA, phone number 
(818) 782–1010, or online at http:// 
www.doceng.com: 

(1) ANSI X3.39–1986 (‘‘ANSI X3.39’’), 
American National Standard: Recorded 
Magnetic Tape for Information Inter-
change (1600 CPI, PE), 1986, IBR ap-
proved for § 1235.46. 

(2) [Reserved] 
(e) The following standards are not 

available from the original publisher or 
a standards reseller. As indicated in 
paragraph (b) of this section, the stand-
ards are available for inspection at the 
NWCCA. In order to inspect the stand-
ards at a NARA location other than the 
NARA facility in College Park, MD, 
please contact the NWCCA, Room 2380, 
8601 Adelphi Road, College Park, MD 
20740–6001, phone number (301) 837–3415 
or e-mail your request to 
alic@nara.gov. 

(1) ANSI X3.54–1986 (‘‘ANSI X3.54’’), 
American National Standard: Recorded 
Magnetic Tape for Information Inter-
change (6250 CPI, Group Coded Record-
ing), 1986, IBR approved for § 1235.46. 

(2) ANSI X3.180–1990 (‘‘ANSI X3.180’’), 
American National Standard: Magnetic 
Tape and Cartridge for Information 
Interchange—18-Track, Parallel, 1⁄2 
inch (12.65 mm), 37871 cpi (1491 cpmm), 
Group-Coded—Requirements for Re-
cording, 1990, IBR approved for § 1235.46. 

(3) ANSI/NISO/ISO 9660–1990 (‘‘ANSI/ 
NISO/ISO 9660’’), American National 
Standard for Volume and File Struc-

ture of CD–ROM for Information Ex-
change, 1990, IBR approved for § 1235.46. 

(4) ISO/IEC 15307:1997 (‘‘ISO/IEC 
15307’’), Information technology—Data 
interchange on 12,7 mm 128-track mag-
netic tape cartridges—DLT 4 format, 
First Edition, December 1, 1997, IBR 
approved for § 1235.46. 

§ 1235.10 What records do agencies 
transfer to the National Archives of 
the United States? 

Agencies must transfer to the Na-
tional Archives of the United States 
records that have been scheduled as 
permanent on an SF 115, Request for 
Records Disposition Authority, records 
that are designated as permanent in a 
GRS; and, when appropriate, records 
that are accretions to holdings (con-
tinuations of series already 
accessioned.) 

§ 1235.12 When must agencies transfer 
records to the National Archives of 
the United States? 

Permanent records must be trans-
ferred to the National Archives of the 
United States when: 

(a) The records are eligible for trans-
fer based on the transfer date specified 
in a NARA-approved records schedule, 
or 

(b) The records have been in exist-
ence for more than 30 years (see also 
§ 1235.14). 

§ 1235.14 May agencies retain records 
for the conduct of regular agency 
business after they are eligible for 
transfer? 

(a) Agencies may retain records 
longer than specified on a records dis-
position schedule only with written ap-
proval from NARA. 

(b) If the agency determines that the 
records are needed for the conduct of 
regular business, the records officer 
must submit to the National Archives 
and Records Administration, Modern 
Records Programs (NWM), 8601 Adelphi 
Road, College Park, MD 20740–6001, 
phone number (301) 837–1738, a written 
request certifying continuing need. 
This certification must: 

(1) Include a comprehensive descrip-
tion and location of records to be re-
tained; 

(2) Cite the NARA-approved disposi-
tion authority; 
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(3) Describe the current business for 
which the records are required; 

(4) Estimate the length of time the 
records will be needed (if no date is 
provided by the agency, approved cer-
tification requests will be effective for 
a maximum of five years); 

(5) Explain why agency needs cannot 
be met by NARA reference services or 
copies of records deposited in the Na-
tional Archives of the United States; 
and 

(6) If records are retained to enable 
routine public reference by the agency 
rather than NARA, cite the statutory 
authority authorizing this agency ac-
tivity. 

§ 1235.16 How will NARA respond to 
an agency’s request to retain 
records? 

(a) Approval. NARA will provide writ-
ten approval of the request to retain 
the records for the specified period 
within 30 days of receipt of the request. 

(b) Disapproval. NARA will provide 
written disapproval of an agency’s re-
quest within 30 days. Requests will be 
denied if the agency is retaining the 
records primarily to: 

(1) Provide access services to persons 
outside the agency that can be pro-
vided by NARA, or 

(2) Function as an agency archives, 
unless specifically authorized by stat-
ute or by NARA. 

§ 1235.18 How do agencies transfer 
records to the National Archives of 
the United States? 

Agencies transfer records by submit-
ting a signed SF 258, Agreement to 
Transfer Records to the National Ar-
chives of the United States. Each SF 
258 must correlate to a specific records 
series or other aggregation of records, 
as identified in an item on the SF 115 
or cited on the SF 258. 

§ 1235.20 How do agencies indicate 
that transferred records contain in-
formation that is restricted from 
public access? 

When completing an SF 258, agencies 
must indicate restrictions on the use 
and examination of records and attach 
a written justification. The justifica-
tion must cite the statute or Freedom 
of Information Act (FOIA) exemption 

(5 U.S.C. 552(b) as amended), that au-
thorizes the restrictions. 

§ 1235.22 When does legal custody of 
records transfer to NARA? 

Legal custody of records passes from 
the agency to NARA when the appro-
priate NARA official signs the SF 258 
acknowledging receipt of the records. 

Subpart B—Administration of 
Transferred Records 

§ 1235.30 How may records in the Na-
tional Archives of the United States 
be used? 

(a) NARA will enforce restrictions 
that are consistent with FOIA (5 U.S.C. 
552(b) as amended) for both official use 
of the records by Federal agencies and 
research by the public. 

(b) NARA regulations in Subchapter 
C of this chapter apply to Federal 
agency personnel using transferred 
records for official Government pur-
poses, and to the public at large. 

§ 1235.32 How does NARA handle re-
strictions on transferred records? 

(a) For records less than 30 years old. 
Unless required by law, NARA will re-
move or relax restrictions on trans-
ferred records less than 30 years old 
only with the written concurrence of 
the transferring agency or, if applica-
ble, its successor agency. If the trans-
ferring agency no longer exists, and 
there is no successor, the Archivist 
may relax, remove, or impose restric-
tions to serve the public interest. 

(b) For records more than 30 years old. 
(1) After records are more than 30 

years old, most statutory and other re-
strictions on transferred records ex-
pire. NARA, however, after consulting 
with the transferring agency, may keep 
the restrictions in force for a longer pe-
riod. 

(2) See part 1256 of this chapter for 
restrictions on specific categories of 
records, including national security 
classified information and information 
that would invade the privacy of an in-
dividual that NARA restricts beyond 30 
years. 
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§ 1235.34 May NARA destroy trans-
ferred records? 

NARA will not destroy records trans-
ferred to NARA’s custody except: 

(a) With the written concurrence of 
the agency or its successor, or 

(b) As authorized on an SF 258. 

Subpart C—Transfer Specifications 
and Standards 

§ 1235.40 What records are covered by 
additional transfer requirements? 

In addition to complying with sub-
parts A and B of this part, agencies 
must follow the specifications and re-
quirements in this subpart when trans-
ferring audiovisual, cartographic, ar-
chitectural, and electronic records to 
the National Archives of the United 
States. In general, such records must 
be transferred to the National Archives 
of the United States as soon as they be-
come inactive or whenever the agency 
cannot provide proper care and han-
dling of the records, including adequate 
storage conditions (see parts 1236 and 
1237 of this subchapter). 

§ 1235.42 What specifications and 
standards for transfer apply to 
audiovisual records, cartographic, 
and related records? 

In general the physical types de-
scribed below comprise the minimum 
record elements that are needed for fu-
ture preservation, duplication, and ref-
erence for audiovisual records, car-
tographic records, and related records. 

(a) Motion pictures. 
(1) Agency-sponsored or produced mo-

tion picture films (e.g., public informa-
tion films) whether for public or inter-
nal use: 

(i) Original negative or color original 
plus separate optical sound track; 

(ii) Intermediate master positive or 
duplicate negative plus optical track 
sound track; and, 

(iii) Sound projection print and video 
recording, if they exist. 

(2) Agency-acquired motion picture 
films: Two projection prints in good 
condition or one projection print and 
one videotape. 

(3) Unedited footage, outtakes, and 
trims (the discards of film productions) 
that are properly arranged, labeled, 
and described and show unstaged, 

unrehearsed events of historical inter-
est or historically significant phe-
nomena: 

(i) Original negative or color origi-
nal; and 

(ii) Matching print or videotape. 
(b) Video recordings. 
(1) For videotape, the original or ear-

liest generation videotape and a copy 
for reference. Agencies must comply 
with requirements in § 1237.12(d) of this 
subchapter for original videotapes, al-
though VHS copies can be transferred 
as reference copies. 

(2) For video discs, the premaster vid-
eotape used to manufacture the video 
disc and two copies of the disc. Agen-
cies must consult the National Ar-
chives and Records Administration, 
Special Media Archives Services Divi-
sion, (NWCS), 8601 Adelphi Road, Col-
lege Park, MD 20740, phone number 
(301) 837–2903, before initiating trans-
fers of video discs that depend on inter-
active software and nonstandard equip-
ment. 

(c) Still pictures. 
(1) For analog black-and-white photo-

graphs, an original negative and a cap-
tioned print. The captioning informa-
tion may be maintained in another file 
such as a database if the file number 
correlation is clear. If the original neg-
ative is nitrate, unstable acetate, or 
glass based, the agency must also 
transfer a duplicate negative on a poly-
ester base. 

(2) For analog color photographs, the 
original color negative, color trans-
parency, or color slide; a captioned 
print (or captioning information main-
tained in another file if the file number 
correlation is clear); and a duplicate 
negative, or slide, or transparency, if 
they exist. 

(3) For slide sets, the original and a 
reference set, and the related audio re-
cording (in accordance with paragraph 
(e) of this section) and script. 

(4) For other pictorial records such as 
posters, original art work, and film-
strips, the original and a reference 
copy. 

(d) Digital photographic records. See 36 
CFR 1235.48(e) and 1235.50(e) for trans-
fer requirements for digital photo-
graphic records. 

(e) Sound recordings. 
(1) Disc recordings. 
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(i) For electronic recordings, the 
origination recording regardless of 
form and two compact discs (CDs) or 
digital video disks (DVDs). 

(ii) For analog disc recordings, the 
master tape and two disc pressings of 
each recording, typically a vinyl copy 
for playback at 331⁄3 revolutions per 
minute (rpm). 

(2) For analog audio recordings on 
magnetic tape (open reel, cassette, or 
cartridge), the original tape, or the 
earliest available generation of the re-
cording, and a subsequent generation 
copy for reference. Agencies must com-
ply with the requirements in 36 CFR 
1237.12(c) of this subchapter for audio 
recordings. 

(f) Finding aids and production docu-
mentation. The following records must 
be transferred to the National Archives 
of the United States with the audio-
visual records to which they pertain: 

(1) Existing finding aids such as data 
sheets, shot lists, continuities, review 
sheets, catalogs, indexes, list of cap-
tions, and other documentation that 
are needed or useful to identify or re-
trieve audiovisual records. Agencies 
must consult the National Archives 
and Records Administration, Special 
Media Archives Services Division 
(NWCS), 8601 Adelphi Road, College 
Park, MD 20740, phone number (301) 
837–2903, concerning transfer of finding 
aids that do not meet the requirements 
of this part for electronic records. 

(2) Production case files or similar 
files that include copies of production 
contracts, scripts, transcripts, and ap-
propriate documentation bearing on 
the origin, acquisition, release, and 
ownership of the production. 

(g) Maps and charts. 
(1) Manuscript maps; printed and 

processed maps on which manuscript 
changes, additions, or annotations 
have been made for record purposes or 
which bear manuscript signatures to 
indicate official approval; and single 
printed or processed maps that have 
been attached to or interfiled with 
other documents of a record character 
or in any way made an integral part of 
a record. 

(2) Master sets of printed or proc-
essed maps issued by the agency. A 
master set must include one copy of 

each edition of a printed or processed 
map issued. 

(3) Paper copies of computer-related 
and computer-plotted maps that can no 
longer be reproduced electronically. 

(4) Index maps, card indexes, lists, 
catalogs, or other finding aids that 
may be helpful in using the maps 
transferred. 

(5) Records related to preparing, com-
piling, editing, or printing maps, such 
as manuscript field notebooks of sur-
veys, triangulation and other geodetic 
computations, and project folders con-
taining agency specifications for cre-
ating the maps. 

(h) Aerial photography and remote 
sensing imagery, including: 

(1) Vertical and oblique negative aer-
ial film created using conventional air-
craft. 

(2) Annotated copy negatives, inter-
negatives, rectified negatives, and 
glass plate negatives from vertical and 
oblique aerial film created using con-
ventional aircraft. 

(3) Annotated prints from aerial film 
created using conventional aircraft. 

(4) Infrared, ultraviolet, multispec-
tral (multiband), video, imagery radar, 
and related tapes, converted to a film 
base. 

(5) Indexes and other finding aids in 
the form of photo mosaics, flight line 
indexes, coded grids, and coordinate 
grids. 

(i) Architectural and related engineer-
ing drawings, including: 

(1) Design drawings, preliminary and 
presentation drawings, and models that 
document the evolution of the design 
of a building or structure. 

(2) Master sets of drawings that docu-
ment both the initial design and con-
struction and subsequent alterations of 
a building or structure. This category 
includes final working drawings, ‘‘as- 
built’’ drawings, shop drawings, and re-
pair and alteration drawings. 

(3) Drawings of repetitive or standard 
details of one or more buildings or 
structures. 

(4) ‘‘Measured’’ drawings of existing 
buildings and original or photocopies of 
drawings reviewed for approval. 

(5) Related finding aids and specifica-
tions to be followed. 
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(j) Digital geospatial data records. See 
§ 1235.48(c) for transfer requirements for 
digital geospatial data records. 

§ 1235.44 What general transfer re-
quirements apply to electronic 
records? 

(a) Each agency must retain a copy 
of permanent electronic records that it 
transfers to NARA until it receives of-
ficial notification that NARA has as-
sumed responsibility for continuing 
preservation of the records. 

(b) For guidance related to the trans-
fer of electronic records other than 
those covered in this subpart, the agen-
cy must consult with the National Ar-
chives and Records Administration, 
Electronic/Special Media Records Serv-
ices Division (NWME), 8601 Adelphi 
Road, College Park, MD 20740, phone 
number (301) 837–3420. 

(c) When transferring digital photo-
graphs and their accompanying 
metatdata, the agency must consult 
with the National Archives and 
Records Administration, Special Media 
Archives Services Division (NWCS) for 
digital photographs, 8601 Adelphi Road, 
College Park, MD 20740, phone number 
(301) 837–2903. 

§ 1235.46 What electronic media may 
be used for transferring records to 
the National Archives of the United 
States? 

(a) General. This section specifies the 
media or method used to transfer per-

manent records to the National Ar-
chives of the United States. (See 36 
CFR 1236.28 for the requirements gov-
erning the selection of electronic 
records storage media for current agen-
cy use.) The agency must use only 
media that is are sound and free from 
defects for transfers to the National 
Archives of the United States. When 
permanent electronic records may be 
disseminated through multiple elec-
tronic media (e.g., magnetic tape, CD– 
ROM) or mechanisms (e.g., FTP), the 
agency and NARA must agree on the 
most appropriate medium or method 
for transfer of the records into the Na-
tional Archives of the United States. 

(b) Magnetic tape. Agencies may 
transfer electronic records to the Na-
tional Archives of the United States on 
magnetic tape as follows: 

(1) Open-reel magnetic tape must be 
on 1⁄2-inch 9-track tape reels recorded 
at 1600 or 6250 bpi that meet ANSI X3.39 
or ANSI X3.54 (both incorporated by 
reference, see § 1235.4), respectively. 

(2) 18-track 3480-class cartridges must 
be recorded at 37,871 bpi that meet 
ANSI X3.180 (incorporated by reference 
see, § 1235.4). The data must be blocked 
at no more than 32,760 bytes per block. 

(3) For DLT tape IV cartridges, the 
data must be blocked at no more than 
32,760 bytes per block and must con-
form to the standards cited in the table 
as follows: 

If you are copying the records on . . . . . . then, the standard below applies. 

DLTtape IV with a DLT 4000 drive . . . ..................................... ISO/IEC 15307 (incorporated by reference see, § 1235.4). 
DLTtape IV with a DLT 7000 drive . . . ..................................... ISO/IEC 15896 (incorporated by reference see, § 1235.4). 
DLTtape IV with a DLT 8000 drive . . . ..................................... ISO/IEC 16382 (incorporated by reference see, § 1235.4). 

(c) Compact-Disk, Read Only Memory 
(CD–ROM) and Digital Video Disks 
(DVDs). Agencies may use CD–ROMs 
and DVDs to transfer permanent elec-
tronic records to the National Archives 
of the United States. 

(1) CD–ROMs used for this purpose 
must conform to ANSI/NISO/ISO 9660 
(incorporated by reference, see § 1235.4). 

(2) Permanent electronic records 
must be stored in discrete files. Trans-
ferred CD–ROMs and DVDs may con-
tain other files, such as software or 
temporary records, but all permanent 

records must be in files that contain 
only permanent records. Agencies must 
indicate at the time of transfer if a CD– 
ROM or DVD contains temporary 
records and where those records are lo-
cated on the CD–ROM or DVD. The 
agency must also specify whether 
NARA should return the CD–ROM or 
DVD to the agency or dispose of it 
after copying the permanent records to 
an archival medium. 

(3) If permanent electronic records 
are stored on both CD–ROM (or DVD) 
and other media, such as magnetic 
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tape, the agency and NARA must agree 
on the medium that will be used to 
transfer the records into the National 
Archives of the United States. 

(d) File Transfer Protocol. Agencies 
may use File Transfer Protocol (FTP) 
to transfer permanent electronic 
records to the National Archives of the 
United States only with NARA’s ap-
proval. Several important factors may 
limit the use of FTP as a transfer 
method, including the number of 
records, record file size, and available 
bandwidth. Agencies must contact the 
National Archives and Records Admin-
istration, Special Media Archives Serv-
ices Division (NWCS), 8601 Adelphi 
Road, College Park, MD 20740, phone 
number (301) 837–2903, or the National 
Archives and Records Administration, 
Electronic/Special Media Records Serv-
ices Division (NWME), 8601 Adelphi 
Road, College Park, MD 20740, phone 
number (301) 837–1578, to initiate the 
transfer discussions. Each transfer of 
electronic records via FTP must be 
preceded with a signed SF 258 sent to 
NWME. 

(1) FTP file structure may use the 64- 
character Joliet extension naming con-
vention only when letters, numbers, 
dashes (–), and underscores (lll) are 
used in the file and/or directory names, 
with a slash (/) used to indicate direc-
tory structures. Otherwise, FTP file 
structure must conform to an 8.3 file 
naming convention and file directory 
structure as cited in ANSI/NISO/ISO 
9660 (incorporated by reference, see 
§ 1235.4). 

(2) Permanent electronic records 
must be transferred in discrete files, 
separate from temporary files. All per-
manent records must be transferred in 
files that contain only permanent 
records. 

§ 1235.48 What documentation must 
agencies transfer with electronic 
records? 

(a) General. Agencies must transfer 
documentation adequate to identify, 
service, and interpret the permanent 
electronic records This documentation 
must include completed NARA Form 
14097, Technical Description for Trans-
fer of Electronic Records, for magnetic 
tape media, and a completed NARA 
Form 14028, Information System De-

scription Form, or their equivalents. 
Agencies must submit the required 
documentation, if electronic, in an 
electronic form that conforms to the 
provisions of this section. 

(b) Data files. Documentation for data 
files and data bases must include 
record layouts, data element defini-
tions, and code translation tables 
(codebooks) for coded data. Data ele-
ment definitions, codes used to rep-
resent data values, and interpretations 
of these codes must match the actual 
format and codes as transferred. 

(c) Digital geospatial data files. Digital 
geospatial data files must include the 
documentation specified in paragraph 
(b) of this section. In addition, docu-
mentation for digital geospatial data 
files can include metadata that con-
forms to the Federal Geographic Data 
Committee’s Content Standards for 
Digital Geospatial Metadata, as speci-
fied in Executive Order 12906 of April 
11, 1994 (3 CFR, 1995 Comp., p. 882) (Fed-
eral geographic data standards are 
available at http://www.fgdc.gov/stand-
ards/standardslpublications). 

(d) Documents containing SGML tags. 
Documentation for electronic files con-
taining textual documents with SGML 
tags must include a table for inter-
preting the SGML tags, when appro-
priate. 

(e) Electronic records in other formats. 
(1) This paragraph (e) applies to the 

documentation for the following types 
of electronic records: 

(i) E-mail messages with attach-
ments; 

(ii) Scanned images of textual 
records; 

(iii) Records in portable document 
format (PDF); 

(iv) Digital photographic records; and 
(v) Web content records. 
(2) Guidance on the documentation 

for electronic records in these formats 
are available on the NARA Electronic 
Records Management Initiative Web 
page at http://www.archives.gov/records- 
mgmt/initiatives/transfer-to-nara.html or 
from the National Archives and 
Records Administration, Special Media 
Archives Services Division (NWCS), 
8601 Adelphi Road, College Park, MD 
20740, phone number (301) 837–2903 for 
digital photographs and metadata, or 
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the National Archives and Records Ad-
ministration, Electronic/Special Media 
Records Services Division (NWME), 
8601 Adelphi Road, College Park, MD 
20740, phone number 301–837–1578, for 
other electronic records. 

§ 1235.50 What specifications and 
standards for transfer apply to elec-
tronic records? 

(a) General. 
(1) Agencies must transfer electronic 

records in a format that is independent 
of specific hardware or software. Ex-
cept as specified in paragraphs (c) 
through (e) of this section, the records 
must be written in American Standard 
Code for Information Interchange 
(ASCII) or Extended Binary Coded Dec-
imal Interchange Code (EBCDIC) with 
all control characters and other non- 
data characters removed. Agencies 
must consult with the National Ar-
chives and Records Administration, 
Electronic/Special Media Records Serv-
ices Division (NWME), 8601 Adelphi 
Road, College Park, MD 20740, phone 
number (301) 837–1578 about electronic 
records in other formats. 

(2) Agencies must have advance ap-
proval from NARA for compression of 
the records, and agencies must comply 
with a request from NARA to provide 
the software to decompress the records. 

(3) Agencies interested in transfer-
ring scheduled electronic records using 
a Tape Archive (TAR) utility must con-
tact the National Archives and Records 
Administration, Electronic/Special 
Media Records Services Division 
(NWME), 8601 Adelphi Road, College 
Park, MD 20740, phone number (301) 
837–1578 to initiate transfer discussions. 

(b) Data files and databases. Data files 
and databases must be transferred to 
the National Archives of the United 
States as flat files or as rectangular ta-
bles; i.e., as two-dimensional arrays, 
lists, or tables. All ‘‘records’’ (within 
the context of the computer program, 
as opposed to a Federal record) or 
‘‘tuples,’’ i.e., ordered collections of 
data items, within a file or table must 
have the same logical format. Each 
data element within a record must con-
tain only one data value. A record 
must not contain nested repeating 
groups of data items. The file must not 
contain extraneous control characters, 

except record length indicators for 
variable length records, or marks de-
limiting a data element, field, record, 
or file. If records or data elements in 
different files need to be linked or com-
bined, then each record must contain 
one or more data elements that con-
stitute primary and/or foreign keys en-
abling valid linkages between the re-
lated records in separate files. 

(c) Digital geospatial data files. Digital 
spatial data files must be transferred 
to the National Archives of the United 
States in a format that complies with 
a non-proprietary, published open 
standard maintained by or for a Fed-
eral, national, or international stand-
ards organization. Acceptable transfer 
formats include the Geography Markup 
Language (GML) as defined by the 
Open GIS Consortium. 

(d) Textual documents. Electronic tex-
tual documents must be transferred as 
plain ASCII files; however, such files 
may contain standard markup lan-
guage such as Standard Generalized 
Markup Language (SGML) or XML 
tags. 

(e) Electronic mail, scanned images of 
textual records, portable document format 
records, digital photographic records, and 
Web content records. For guidance on 
the transfer of these records to NARA, 
agencies should consult the transfer re-
quirements available on the NARA 
Electronic Records Management Initia-
tive Web page at http:// 
www.archives.gov/records-mgmt/initia-
tives/transfer-to-nara.html or contact the 
National Archives and Records Admin-
istration, Special Media Archives Serv-
ices Division (NWCS), 8601 Adelphi 
Road, College Park, MD 20740, phone 
number 301–837–2903 for digital photo-
graphs and metadata, or the National 
Archives and Records Administration, 
Electronic/Special Media Records Serv-
ices Division (NWME), 8601 Adelphi 
Road, College Park, MD 20740, phone 
number (301) 837–1578, for other elec-
tronic records, 

PART 1236—ELECTRONIC RECORDS 
MANAGEMENT 

Subpart A—General 

Sec. 
1236.1 What are the authorities for part 

1236? 

VerDate Mar<15>2010 12:12 Sep 29, 2011 Jkt 223139 PO 00000 Frm 00890 Fmt 8010 Sfmt 8010 Y:\SGML\223139.XXX 223139er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



881 

National Archives and Records Administration § 1236.6 

1236.2 What definitions apply to this part? 
1236.4 What standards are used as guidance 

for this part? 
1236.6 What are agency responsibilities for 

electronic records management? 

Subpart B—Records Management and 
Preservation Considerations for De-
signing and Implementing Electronic 
Information Systems 

1236.10 What records management controls 
must agencies establish for records in 
electronic information systems? 

1236.12 What other records management and 
preservation considerations must be in-
corporated into the design, development, 
and implementation of electronic infor-
mation systems? 

1236.14 What must agencies do to protect 
records against technological obsoles-
cence? 

Subpart C—Additional Requirements for 
Electronic Records 

1236.20 What are appropriate recordkeeping 
systems for electronic records? 

1236.22 What are the additional require-
ments for managing electronic mail 
records? 

1236.24 What are the additional require-
ments for managing unstructured elec-
tronic records? 

1236.26 What actions must agencies take to 
maintain electronic information sys-
tems? 

1236.28 What additional requirements apply 
to the selection and maintenance of elec-
tronic records storage media for perma-
nent records? 

AUTHORITY: 44 U.S.C. 2904, 3101, 3102, and 
3105. 

SOURCE: 74 FR 51014, Oct. 2, 2009, unless 
otherwise noted. 

Subpart A—General 

§ 1236.1 What are the authorities for 
part 1236? 

The statutory authority for this part 
is 44 U.S.C. 2904, 3101, 3102, and 3105. 
OMB Circular A–130, Management of 
Federal Information Resources, applies 
to records and information systems 
containing records. 

§ 1236.2 What definitions apply to this 
part? 

(a) See § 1220.18 of this subchapter for 
definitions of terms used throughout 
Subchapter B, including part 1236. 

(b) As used in part 1236— 

Electronic information system means an 
information system that contains and 
provides access to computerized Fed-
eral records and other information. 

Electronic mail system means a com-
puter application used to create, re-
ceive, and transmit messages and other 
documents. Excluded from this defini-
tion are file transfer utilities (software 
that transmits files between users but 
does not retain any transmission data), 
data systems used to collect and proc-
ess data that have been organized into 
data files or data bases on either per-
sonal computers or mainframe com-
puters, and word processing documents 
not transmitted on an e-mail system. 

Metadata consists of preserved con-
textual information describing the his-
tory, tracking, and/or management of 
an electronic document. 

Unstructured electronic records means 
records created using office automa-
tion applications such as electronic 
mail and other messaging applications, 
word processing, or presentation soft-
ware. 

§ 1236.4 What standards are used as 
guidance for this part? 

These regulations conform with ISO 
15489–1:2001. Paragraph 9.6 (Storage and 
handling) is relevant to this part. 

§ 1236.6 What are agency responsibil-
ities for electronic records manage-
ment? 

Agencies must: 
(a) Incorporate management of elec-

tronic records into the records manage-
ment activities required by parts 1220– 
1235 of this subchapter; 

(b) Integrate records management 
and preservation considerations into 
the design, development, enhancement, 
and implementation of electronic in-
formation systems in accordance with 
subpart B of this part; and 

(c) Appropriately manage electronic 
records in accordance with subpart C of 
this part. 
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Subpart B—Records Management 
and Preservation Consider-
ations for Designing and Im-
plementing Electronic Infor-
mation Systems 

§ 1236.10 What records management 
controls must agencies establish for 
records in electronic information 
systems? 

The following types of records man-
agement controls are needed to ensure 
that Federal records in electronic in-
formation systems can provide ade-
quate and proper documentation of 
agency business for as long as the in-
formation is needed. Agencies must in-
corporate controls into the electronic 
information system or integrate them 
into a recordkeeping system that is ex-
ternal to the information system itself 
(see § 1236.20 of this part). 

(a) Reliability: Controls to ensure a 
full and accurate representation of the 
transactions, activities or facts to 
which they attest and can be depended 
upon in the course of subsequent trans-
actions or activities. 

(b) Authenticity: Controls to protect 
against unauthorized addition, dele-
tion, alteration, use, and concealment. 

(c) Integrity: Controls, such as audit 
trails, to ensure records are complete 
and unaltered. 

(d) Usability: Mechanisms to ensure 
records can be located, retrieved, pre-
sented, and interpreted. 

(e) Content: Mechanisms to preserve 
the information contained within the 
record itself that was produced by the 
creator of the record; 

(f) Context: Mechanisms to implement 
cross-references to related records that 
show the organizational, functional, 
and operational circumstances about 
the record, which will vary depending 
upon the business, legal, and regu-
latory requirements of the business ac-
tivity; and 

(g) Structure: controls to ensure the 
maintenance of the physical and log-
ical format of the records and the rela-
tionships between the data elements. 

§ 1236.12 What other records manage-
ment and preservation consider-
ations must be incorporated into 
the design, development, and imple-
mentation of electronic information 
systems? 

As part of the capital planning and 
systems development life cycle proc-
esses, agencies must ensure: 

(a) That records management con-
trols (see § 1236.10) are planned and im-
plemented in the system; 

(b) That all records in the system 
will be retrievable and usable for as 
long as needed to conduct agency busi-
ness (i.e., for their NARA-approved re-
tention period). Where the records will 
need to be retained beyond the planned 
life of the system, agencies must plan 
and budget for the migration of records 
and their associated metadata to new 
storage media or formats in order to 
avoid loss due to media decay or tech-
nology obsolescence. (See § 1236.14.) 

(c) The transfer of permanent records 
to NARA in accordance with part 1235 
of this subchapter. 

(d) Provision of a standard inter-
change format (e.g., ASCII or XML) 
when needed to permit the exchange of 
electronic documents between offices 
using different software or operating 
systems. 

§ 1236.14 What must agencies do to 
protect records against techno-
logical obsolescence? 

Agencies must design and implement 
migration strategies to counteract 
hardware and software dependencies of 
electronic records whenever the 
records must be maintained and used 
beyond the life of the information sys-
tem in which the records are originally 
created or captured. To successfully 
protect records against technological 
obsolescence, agencies must: 

(a) Determine if the NARA-approved 
retention period for the records will be 
longer than the life of the system 
where they are currently stored. If so, 
plan for the migration of the records to 
a new system before the current sys-
tem is retired. 

(b) Carry out upgrades of hardware 
and software in such a way as to retain 
the functionality and integrity of the 
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electronic records created in them. Re-
tention of record functionality and in-
tegrity requires: 

(1) Retaining the records in a usable 
format until their authorized disposi-
tion date. Where migration includes 
conversion of records, ensure that the 
authorized disposition of the records 
can be implemented after conversion; 

(2) Any necessary conversion of stor-
age media to provide compatibility 
with current hardware and software; 
and 

(3) Maintaining a link between 
records and their metadata through 
conversion or migration, including cap-
ture of all relevant associated 
metadata at the point of migration (for 
both the records and the migration 
process). 

(c) Ensure that migration strategies 
address non-active electronic records 
that are stored off-line. 

Subpart C—Additional Require-
ments for Electronic Records 

§ 1236.20 What are appropriate record-
keeping systems for electronic 
records? 

(a) General. Agencies must use elec-
tronic or paper recordkeeping systems 
or a combination of those systems, de-
pending on their business needs, for 
managing their records. Transitory e- 
mail may be managed as specified in 
§ 1236.22(c). 

(b) Electronic recordkeeping. Record-
keeping functionality may be built 
into the electronic information system 
or records can be transferred to an 
electronic recordkeeping repository, 
such as a DoD–5015.2 STD-certified 
product. The following functionalities 
are necessary for electronic record-
keeping: 

(1) Declare records. Assign unique 
identifiers to records. 

(2) Capture records. Import records 
from other sources, manually enter 
records into the system, or link records 
to other systems. 

(3) Organize records. Associate with 
an approved records schedule and dis-
position instruction. 

(4) Maintain records security. Prevent 
the unauthorized access, modification, 
or deletion of declared records, and en-

sure that appropriate audit trails are 
in place to track use of the records. 

(5) Manage access and retrieval. Estab-
lish the appropriate rights for users to 
access the records and facilitate the 
search and retrieval of records. 

(6) Preserve records. Ensure that all 
records in the system are retrievable 
and usable for as long as needed to con-
duct agency business and to meet 
NARA-approved dispositions. Agencies 
must develop procedures to enable the 
migration of records and their associ-
ated metadata to new storage media or 
formats in order to avoid loss due to 
media decay or technology obsoles-
cence. 

(7) Execute disposition. Identify and ef-
fect the transfer of permanent records 
to NARA based on approved records 
schedules. Identify and delete tem-
porary records that are eligible for dis-
posal. Apply records hold or freeze on 
disposition when required. 

(c) Backup systems. System and file 
backup processes and media do not pro-
vide the appropriate recordkeeping 
functionalities and must not be used as 
the agency electronic recordkeeping 
system. 

§ 1236.22 What are the additional re-
quirements for managing electronic 
mail records? 

(a) Agencies must issue instructions 
to staff on the following retention and 
management requirements for elec-
tronic mail records: 

(1) The names of sender and all ad-
dressee(s) and date the message was 
sent must be preserved for each elec-
tronic mail record in order for the con-
text of the message to be understood. 
The agency may determine that other 
metadata is needed to meet agency 
business needs, e.g., receipt informa-
tion. 

(2) Attachments to electronic mail 
messages that are an integral part of 
the record must be preserved as part of 
the electronic mail record or linked to 
the electronic mail record with other 
related records. 

(3) If the electronic mail system iden-
tifies users by codes or nicknames or 
identifies addressees only by the name 
of a distribution list, retain the intel-
ligent or full names on directories or 
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distributions lists to ensure identifica-
tion of the sender and addressee(s) of 
messages that are records. 

(4) Some e-mail systems provide cal-
endars and task lists for users. These 
may meet the definition of Federal 
record. Calendars that meet the defini-
tion of Federal records are to be man-
aged in accordance with the provisions 
of GRS 23, Item 5. 

(5) Draft documents that are cir-
culated on electronic mail systems 
may be records if they meet the cri-
teria specified in 36 CFR 1222.10(b) of 
this subchapter. 

(b) Agencies that allow employees to 
send and receive official electronic 
mail messages using a system not oper-
ated by the agency must ensure that 
Federal records sent or received on 
such systems are preserved in the ap-
propriate agency recordkeeping sys-
tem. 

(c) Agencies may elect to manage 
electronic mail records with very 
short-term NARA-approved retention 
periods (transitory records with a very 
short-term retention period of 180 days 
or less as provided by GRS 23, Item 7, 
or by a NARA-approved agency records 
schedule) on the electronic mail sys-
tem itself, without the need to copy 
the record to a paper or electronic rec-
ordkeeping system, provided that: 

(1) Users do not delete the messages 
before the expiration of the NARA-ap-
proved retention period, and 

(2) The system’s automatic deletion 
rules ensure preservation of the records 
until the expiration of the NARA-ap-
proved retention period. 

(d) Except for those electronic mail 
records within the scope of paragraph 
(c) of this section: 

(1) Agencies must not use an elec-
tronic mail system to store the record-
keeping copy of electronic mail mes-
sages identified as Federal records un-
less that system has all of the features 
specified in § 1236.20(b) of this part. 

(2) If the electronic mail system is 
not designed to be a recordkeeping sys-
tem, agencies must instruct staff on 
how to copy Federal records from the 
electronic mail system to a record-
keeping system. 

(e) Agencies that retain permanent 
electronic mail records scheduled for 
transfer to the National Archives must 

either store them in a format and on a 
medium that conforms to the require-
ments concerning transfer at 36 CFR 
part 1235 or maintain the ability to 
convert the records to the required for-
mat and medium at the time transfer 
is scheduled. 

(f) Agencies that maintain paper rec-
ordkeeping systems must print and file 
their electronic mail records with the 
related transmission and receipt data 
specified by the agency’s electronic 
mail instructions. 

§ 1236.24 What are the additional re-
quirements for managing 
unstructured electronic records? 

(a) Agencies that manage 
unstructured electronic records elec-
tronically must ensure that the records 
are filed in a recordkeeping system 
that meets the requirements in 
§ 1236.10, except that transitory e-mail 
may be managed in accordance with 
§ 1236.22(c). 

(b) Agencies that maintain paper 
files as their recordkeeping systems 
must establish policies and issue in-
structions to staff to ensure that 
unstructured records are printed out 
for filing in a way that captures any 
pertinent hidden text (such as com-
ment fields) or structural relationships 
(e.g., among worksheets in spread-
sheets or other complex documents) re-
quired to meet agency business needs. 

§ 1236.26 What actions must agencies 
take to maintain electronic infor-
mation systems? 

(a) Agencies must maintain inven-
tories of electronic information sys-
tems and review the systems periodi-
cally for conformance to established 
agency procedures, standards, and poli-
cies as part of the periodic reviews re-
quired by 44 U.S.C. 3506. The review 
should determine if the records have 
been properly identified and described, 
and if the schedule descriptions and re-
tention periods reflect the current in-
formational content and use. If not, 
agencies must submit an SF 115, Re-
quest for Records Disposition Author-
ity, to NARA. 

(b) Agencies must maintain up-to- 
date documentation about electronic 
information systems that is adequate 
to: 

VerDate Mar<15>2010 12:12 Sep 29, 2011 Jkt 223139 PO 00000 Frm 00894 Fmt 8010 Sfmt 8010 Y:\SGML\223139.XXX 223139er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



885 

National Archives and Records Administration Pt. 1237 

(1) Specify all technical characteris-
tics necessary for reading and proc-
essing the records contained in the sys-
tem; 

(2) Identify all inputs and outputs; 
(3) Define the contents of the files 

and records; 
(4) Determine restrictions on access 

and use; 
(5) Understand the purpose(s) and 

function(s) of the system; 
(6) Describe update cycles or condi-

tions and rules for adding, changing, or 
deleting information in the system; 
and 

(7) Ensure the timely, authorized dis-
position of the records. 

§ 1236.28 What additional require-
ments apply to the selection and 
maintenance of electronic records 
storage media for permanent 
records? 

(a) Agencies must maintain the stor-
age and test areas for electronic 
records storage media containing per-
manent and unscheduled records with-
in the following temperature and rel-
ative humidity ranges: 

(1) Temperature—62° to 68 °F. 
(2) Relative humidity—35% to 45%. 
(b) Electronic media storage libraries 

and test or evaluation areas that con-
tain permanent or unscheduled records 
must be smoke-free. 

(c) For additional guidance on the 
maintenance and storage of CDs and 
DVDS, agencies may consult the Na-
tional Institute of Standards and Tech-
nology (NIST) Special Publication 500– 
252, Care and Handling of CDs and 
DVDs at http://www.itl.nist.gov/iad/ 
894.05/papers/ 
CDandDVDCareandHandlingGuide.pdf, 
contact phone number (301) 975–6478. 

(d) Agencies must test magnetic 
computer tape media no more than 6 
months prior to using them to store 
electronic records that are unscheduled 
or scheduled for permanent retention. 
This test should verify that the mag-
netic computer tape media are free of 
permanent errors and in compliance 
with NIST or industry standards. 

(e) Agencies must annually read a 
statistical sample of all magnetic com-
puter tape media containing perma-
nent and unscheduled records to iden-
tify any loss of data and to discover 
and correct the causes of data loss. In 

magnetic computer tape libraries with 
1800 or fewer tape media, a 20% sample 
or a sample size of 50 media, whichever 
is larger, should be read. In magnetic 
computer tape libraries with more than 
1800 media, a sample of 384 media 
should be read. Magnetic computer 
tape media with 10 or more errors 
should be replaced and, when possible, 
lost data must be restored. All other 
magnetic computer tape media which 
might have been affected by the same 
cause (i.e., poor quality tape, high 
usage, poor environment, improper 
handling) must be read and corrected 
as appropriate. 

(f) Before the media are 10 years old, 
agencies must copy permanent or un-
scheduled data on magnetic records 
storage media onto tested and verified 
new electronic media. 

PART 1237—AUDIOVISUAL, CAR-
TOGRAPHIC, AND RELATED 
RECORDS MANAGEMENT 

Sec. 
1237.1 What is the applicability and scope of 

this part? 
1237.2 What are the authorities for part 

1237? 
1237.3 What standards are incorporated by 

reference for this part? 
1237.4 What definitions apply to this part? 
1237.10 How must agencies manage their 

audiovisual, cartographic, and related 
records? 

1237.12 What record elements must be cre-
ated and preserved for permanent audio-
visual records? 

1237.14 What are the scheduling require-
ments for audiovisual, cartographic, and 
related records? 

1237.16 How do agencies store audiovisual 
records? 

1237.18 What are the environmental stand-
ards for audiovisual records storage? 

1237.20 What are special considerations in 
the maintenance of audiovisual records? 

1237.22 What are special considerations in 
the storage and maintenance of car-
tographic and related records? 

1237.24 What are the special considerations 
for storage and maintenance of aerial 
photographic records? 

1237.26 What materials and processes must 
agencies use to create audiovisual 
records? 

1237.28 What special concerns apply to dig-
ital photographs? 

1237.30 How do agencies manage records on 
nitrocellulose-base and cellulose-acetate 
base film? 
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AUTHORITY: 44 U.S.C. 2904 and 3101. 

SOURCE: 74 FR 51014, Oct. 2, 2009, unless 
otherwise noted. 

§ 1237.1 What is the applicability and 
scope of this part? 

Agencies must manage audiovisual, 
cartographic, and related records in ac-
cordance with parts 1220–1235. This part 
prescribes additional policies and pro-
cedures for managing audiovisual, car-
tographic, and related records to en-
sure adequate and proper documenta-
tion and authorized, timely, and appro-
priate disposition. 

§ 1237.2 What are the authorities for 
part 1237? 

The authorities for this part are 44 
U.S.C. 2904 and 3101. 

§ 1237.3 What standards are incor-
porated by reference in this part? 

(a) Certain material is incorporated 
by reference into this part with the ap-
proval of the Director of the Federal 
Register under 5 U.S.C. 552(a) and 1 
CFR part 51. To enforce any edition 
other than that specified in this sec-
tion, NARA must publish notice of 
change in the FEDERAL REGISTER and 
the material must be available to the 
public. All approved material is avail-
able for inspection at the Office of the 
Federal Register. For information on 
the availability of this material at the 
Office of the Federal Register, call (202) 
741–6030 or go to http://www.archives.gov/ 
federallregister/ 
codeloflfederallregulations/ 
ibrllocations.html. 

(b) The material incorporated by ref-
erence is also available for inspection 
at NARA’s Archives Library Informa-
tion Center (NWCCA), Room 2380, 8601 
Adelphi Road, College Park, MD 20740– 
6001, phone number (301) 837–3415, and is 
available for purchase from the sources 
listed below. If you experience dif-
ficulty obtaining the standards ref-
erenced below, contact NARA’s Policy 
and Planning Staff (NPOL), National 
Archives and Records Administration, 
8601 Adelphi Road, College Park, MD 
20740–6001, phone number (301) 837–1850. 

(c) American National Standards Insti-
tute (ANSI) and International Organiza-
tion for Standards (ISO) standards. The 
following ANSI and ISO standards are 

available from the American National 
Standards Institute, 25 West 43rd St., 
4th Floor, New York, NY 10036, phone 
number (212) 642–4900, or online at 
http://webstore.ansi.org. 

(1) ISO 18906: 2000 (‘‘ISO 18906’’), Im-
aging Materials—Photographic Films— 
Specifications for Safety Film, First 
Edition, December 15, 2000, IBR ap-
proved for § 1237.26. 

(2) ISO 18911: 2000 (‘‘ISO 18911’’), Im-
aging materials—Processed safety pho-
tographic films—Storage practices, 
First Edition, November 1, 2000, IBR 
approved for § 1238.20, IBR approved for 
§§ 1237.16 and 1237.18. 

(3) ISO 18920: 2000 (‘‘ISO 18920’’), Im-
aging Materials—Processed Photo-
graphic Reflection Prints—Storage 
Practices, First Edition, July 15, 2000, 
IBR approved for § 1237.18. 

(4) ANSI/AIIM TR34: 1996 (‘‘ANSI/ 
AIIM TR34’’), Sampling Procedures for 
Inspection by Attributes of Images in 
Electronic Image Management and 
Micrographic Systems, May 13, 1996, 
IBR approved for § 1237.28. 

(d) National Fire Protection Association 
(NFPA). The following standards are 
available from the National Fire Pro-
tection Association, 1 Batterymarch 
Park, P.O. Box 9109, Quincy, MA 02269– 
9101, phone number (617) 770–3000 or on-
line at http://catalog.nfpa.org. 

(1) NFPA 40–2007 (‘‘NFPA 40–2007’’), 
Standard for the Storage and Handling 
of Cellulose Nitrate Film, 2007, IBR ap-
proved for § 1237.30. 

(2) Reserved. 
(e) Techstreet. The following stand-

ards are available from the standards 
reseller Techstreet, 3916 Ranchero 
Drive, Ann Arbor, MI 48108, phone num-
ber (800) 699–9277, or online at http:// 
www.Techstreet.com. 

(1) ISO 18902: 2001 (‘‘ISO 18902’’), Im-
aging Materials—Processed Photo-
graphic Films, Plates, and Papers—Fil-
ing Enclosures and Storage Containers, 
2001, IBR approved for § 1237.16. 

(2) ISO 18923: 2000 (‘‘ISO 18923’’), Im-
aging Materials—Polyester-Base Mag-
netic Tape—Storage Practices, First 
Edition, June 1, 2000, IBR approved for 
§ 1237.18. 

(3) ISO 18925: 2002 (‘‘ISO 18925’’), Im-
aging Materials—Optical Disc Media— 
Storage Practices, First Edition, June 
1, 2002, IBR approved for § 1237.18. 
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(f) The following standards are not 
available from the original publisher or 
a standards reseller. As indicated in 
paragraph (b) of this section, the stand-
ards are available for inspection at the 
NWCCA. In order to inspect the stand-
ards at a NARA location other than the 
NARA facility in College Park, MD, 
please contact the NWCCA, Room 2380, 
8601 Adelphi Road, College Park, MD 
20740–6001, phone number (301) 837–3415 
or e-mail your request to 
alic@nara.gov. 

(1) ISO 2859–1: 1996 (‘‘ISO 2859–1’’), 
Sampling Procedures for Inspection by 
Attributes—Part 1: Sampling Plans In-
dexed by Acceptable Quality Level 
(AQL) for Lot-by-Lot Inspection, 1996, 
IBR approved for § 1237.28. 

(2) ANSI/NAPM IT9.11–1993 (‘‘ANSI/ 
NAPM IT9.11–1993’’), Imaging Media— 
Processed Safety Photographic Films— 
Storage, 1993, IBR approved for 
§ 1237.16. 

§ 1237.4 What definitions apply to this 
part? 

(a) See § 1220.18 of this subchapter for 
definitions of terms used throughout 
Subchapter B, including part 1237. 

(b) As used in part 1237— 
Aerial photographic records means 

film-based images of the surface of the 
earth, of other planetary bodies, or of 
the atmosphere that have been taken 
from airborne vehicles or satellites. 
They include vertical and oblique aer-
ial negative film taken from conven-
tional aircraft as well as copy nega-
tives, internegatives, rectified nega-
tives, and annotated and other prints 
from these negatives. Also included are 
infrared, ultraviolet, multispectral, 
video, and radar imagery that has been 
converted to a film base. These records 
also include the relevant index system 
in whatever form it may exist such as 
mosaics, flight-line overlays or anno-
tated maps, or electronic data bases 
capturing the latitude and longitude 
(or other coordinate-based location 
data) of individual aerial photographic 
center points. 

Architectural and engineering records 
means graphic records that depict the 
proposed and actual construction of 
stationary structures, such as build-
ings, bridges, and canals as well as 
movable objects, such as ships, air-

craft, vehicles, weapons, machinery, 
and equipment. These records are also 
known as design and construction 
drawings and include closely related 
indexes and written specifications. 

Audiovisual means any pictorial or 
aural means of communicating infor-
mation, e.g., photographic prints, nega-
tives, slides, digital images, sound re-
cordings, and moving images. 

Audiovisual equipment means equip-
ment used for recording, producing, du-
plicating, processing, broadcasting, 
distributing, storing, or exhibiting 
audiovisual materials or for providing 
any audiovisual services. 

Audiovisual production means an orga-
nized and unified presentation, devel-
oped according to a plan or script, con-
taining visual imagery, sound, or both, 
and used to convey information. An 
audiovisual production generally is a 
self-contained presentation. 

Audiovisual records means records in 
pictorial or aural form, including still 
photographs and motion media (i.e., 
moving images whether on motion pic-
ture film or as video recordings), sound 
recordings, graphic works (e.g., printed 
posters), mixed media, and related 
finding aids and production files. 

Cartographic records means graphic 
representations drawn to scale of se-
lected cultural and physical features of 
the surface of the earth, of other plan-
etary bodies, and of the atmosphere. 
They include maps, charts, photomaps, 
orthophotomaps and images, atlases, 
cartograms, globes, and relief models. 
Related records are those that are inte-
gral to the map-making process, such 
as field survey notes, geodetic controls, 
map history case files, source material, 
indexes, and finding aids. 

§ 1237.10 How must agencies manage 
their audiovisual, cartographic, and 
related records? 

Each Federal agency must manage 
its audiovisual, cartographic and re-
lated records as required in parts 1220 
through 1235. In addition, agencies 
must: 

(a) Prescribe the types of audio-
visual, cartographic, and related 
records to be created and maintained. 
(See § 1235.42 of this subchapter for 
transfer requirements for permanent 
audiovisual records.) 
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(b) Create and maintain current in-
ventories showing the location of all 
generations of audiovisual records and 
all cartographic and related records, 
especially those not maintained cen-
trally by the agency. 

§ 1237.12 What record elements must 
be created and preserved for per-
manent audiovisual records? 

For permanent audiovisual records, 
the following record elements must be 
created or acquired and preserved for 
transfer into the National Archives of 
the United States. (See § 1235.42 of this 
subchapter for transfer requirements 
for permanent audiovisual records.) 

(a) Motion pictures. 
(1) Agency-sponsored or produced mo-

tion picture films (e.g., public informa-
tion films) whether for public or inter-
nal use: 

(i) Original negative or color original 
plus separate optical sound track; 

(ii) Intermediate master positive or 
duplicate negative plus optical track 
sound track; and, 

(iii) Sound projection print and video 
recording, if both exist. 

(2) Agency-acquired motion picture 
films: Two projection prints in good 
condition or one projection print and 
one videotape. 

(3) Unedited footage, outtakes and 
trims (the discards of film productions) 
that are properly arranged, labeled, 
and described and show unstaged, 
unrehearsed events of historical inter-
est or historically significant phe-
nomena: 

(i) Original negative or color origi-
nal; and 

(ii) Matching print or videotape. 
(b) Video recordings. 
(1) For analog videotapes, the origi-

nal or earliest generation videotape 
using industrial-quality or professional 
videotapes for originals and a copy for 
reference. 

(2) For video discs, the premaster 
video used to manufacture the video 
disc and two copies of the disc. 

(c) Still pictures. 
(1) For analog black-and-white photo-

graphs, an original negative and a cap-
tioned print or the captioning informa-
tion maintained in another file such as 
a data base if the file number correla-
tion is clear. If the original negative is 

nitrate, unstable acetate, or glass 
based, a duplicate negative on a poly-
ester base is needed. 

(2) For analog color photographs, the 
original color negative, color trans-
parency, or color slide; a captioned 
print of the original color negative and/ 
or captioning information in another 
file such as a data base with a clear 
correlation to the relevant image; and 
a duplicate negative, or slide, or trans-
parency. 

(3) For slide sets, the original and a 
reference set, and the related audio re-
cording and script. 

(4) For other pictorial records such as 
posters, original art work, and film-
strips, the original and a reference 
copy. 

(d) Digital photographic records. See 
§ 1237.28 for requirements for digital 
photographs. 

(e) Sound recordings. 
(1) Disc recordings: 
(i) For electronic recordings, the 

origination recording regardless of 
form and two compact discs (CDs) or 
digital video disks (DVDs). 

(ii) For analog disc recordings, the 
master tape and two disc pressings of 
each recording, typically a vinyl copy 
for playback at 331⁄3 revolutions per 
minute (rpm). 

(2) For analog audio recordings on 
magnetic tape (open reel, cassette, or 
cartridge), the original tape, or the 
earliest available generation of the re-
cording, and a subsequent generation 
copy for reference. 

(f) Finding aids and production docu-
mentation. 

(1) Existing finding aids such as data 
sheets, shot lists, continuities, review 
sheets, catalogs, indexes, list of cap-
tions, and other documentation that 
identifies the records. 

(2) Production case files or similar 
files that include copies of production 
contracts, scripts, transcripts, and ap-
propriate documentation bearing on 
the origin, acquisition, release, and 
ownership of the production. 

§ 1237.14 What are the additional 
scheduling requirements for audio-
visual, cartographic, and related 
records? 

The disposition instructions should 
also provide that permanent records be 
transferred to the National Archives of 
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the United States within 5–10 years 
after creation (see also 36 CFR part 
1235). See § 1235.42 of this subchapter for 
specifications and standards for trans-
fer to the National Archives of the 
United States of audiovisual, car-
tographic, and related records. 

§ 1237.16 How do agencies store audio-
visual records? 

Agencies must maintain appropriate 
storage conditions for permanent, long- 
term temporary or unscheduled audio-
visual records: 

(a) Ensure that audiovisual records 
storage facilities comply with 36 CFR 
part 1234. 

(b) For the storage of permanent, 
long-term temporary, or unscheduled 
records, use audiovisual storage con-
tainers or enclosures made of non-cor-
roding metal, inert plastics, paper 
products and other safe materials rec-
ommended in ISO 18902 and ISO 18911 
(both incorporated by reference, see 
§ 1237.3); 

(c) Store originals and use copies 
(e.g., negatives and prints) separately, 
whenever practicable. Store distinct 
audiovisual record series separately 
from textual series (e.g., store poster 
series separately from other kinds of 
agency publications, or photographic 
series separately from general ref-
erence files). Retain intellectual con-
trol through finding aids, annotations, 
or other descriptive mechanisms; 

(d) Store series of permanent and un-
scheduled x-ray films, i.e, x-rays that 
are not interspersed among paper 
records (case files), in accordance with 
§ 1238.20 of this subchapter. Store series 
of temporary x-ray films under condi-
tions that will ensure their preserva-
tion for their full retention period, in 
accordance with ANSI/PIMA IT9.11– 
1993 (incorporated by reference, see 
§ 1237.3); 

(e) Store posters and similar graphic 
works in oversize formats, in map 
cases, hanging files, or other enclo-
sures that are sufficiently large or 
flexible to accommodate the records 
without rolling, folding, bending, or 
other ways that compromise image in-
tegrity and stability; and 

(f) Store optical disks in individual 
containers and use felt-tip, water-based 
markers for disk labeling. 

§ 1237.18 What are the environmental 
standards for audiovisual records 
storage? 

(a) Photographic film and prints. The 
requirements in this paragraph apply 
to permanent, long-term temporary, 
and unscheduled audiovisual records. 

(1) General guidance. Keep all film in 
cold storage following guidance by the 
International Organization for Stand-
ardization in ISO 18911 (incorporated 
by reference, see § 1237.3). See also ISO 
18920 (incorporated by reference, see 
§ 1237.3). 

(2) Color images and acetate-based 
media. Keep in an area maintained 
below 40 degrees Fahrenheit with 20– 
40% relative humidity to retard the 
fading of color images and the deterio-
ration of acetate-based media. 

(b) Digital images on magnetic tape. 
For digital images stored on magnetic 
tape, keep in an area maintained at a 
constant temperature range of 62 de-
grees Fahrenheit to 68 degrees Fahr-
enheit, with constant relative humid-
ity from 35% to 45%. See also the rec-
ommendations in ISO 18923 (incor-
porated by reference, see § 1237.3); and 
the requirements for electronic records 
storage in 36 CFR 1236.28. 

(c) Digital images on optical media. For 
permanent, long-term temporary, or 
unscheduled digital images maintained 
on optical media (e.g., CDs, DVDs), use 
the recommended storage temperature 
and humidity levels stated in ISO 18925 
(incorporated by reference, see § 1237.3). 

§ 1237.20 What are special consider-
ations in the maintenance of audio-
visual records? 

Agencies must: 
(a) Handle audiovisual records in ac-

cordance with commonly accepted in-
dustry practices. 

(b) Protect audiovisual records, in-
cluding those recorded on digital media 
or magnetic sound or video media, 
from accidental or deliberate alter-
ation or erasure. 

(c) If different versions of audiovisual 
productions (e.g., short and long 
versions or foreign-language versions) 
are prepared, keep an unaltered copy of 
each version for record purposes. 

(d) Link audiovisual records with 
their finding aids, including captions 

VerDate Mar<15>2010 12:12 Sep 29, 2011 Jkt 223139 PO 00000 Frm 00899 Fmt 8010 Sfmt 8010 Y:\SGML\223139.XXX 223139er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



890 

36 CFR Ch. XII (7–1–11 Edition) § 1237.22 

and published and unpublished cata-
logs, inventories, indexes, and produc-
tion files and similar documentation 
created in the course of audiovisual 
production. Establish and commu-
nicate agency-wide, clear captioning 
standards, procedures, and responsibil-
ities. 

(e) Maintain current and accessible 
documentation identifying creators of 
audiovisual products, their precise re-
lationship to the agency, and the na-
ture and status of copyright or other 
rights affecting the present and future 
use of items acquired from sources out-
side the agency. (See § 1222.32 of this 
subchapter for requirements to ensure 
agency ownership of appropriate con-
tractor produced records.) 

(f) Create unique identifiers for all 
audiovisual records (e.g., for digital 
files, use file naming conventions), 
that clarify connections between re-
lated elements (e.g., photographic 
prints and negatives, or original edited 
masters and dubbing for video and 
audio recordings), and that associate 
records with the relevant creating, 
sponsoring, or requesting offices. 

(g) Maintain temporary and perma-
nent audiovisual records separately. 

(h) Require that personnel wear 
white lint-free cotton (or other ap-
proved) gloves when handling film. 

§ 1237.22 What are special consider-
ations in the storage and mainte-
nance of cartographic and related 
records? 

Agencies must: 
(a) Maintain permanent and unsched-

uled cartographic, architectural, and 
engineering records in an environment 
that does not exceed 70 degrees Fahr-
enheit and with relative humidity 
under 50%. 

(b) Create an identification scheme 
for each series and assign unique iden-
tification designations to each item 
within a series. 

(c) Maintain lists or indexes for each 
series with cross-references to related 
textual records. 

(d) Avoid interfiling separate series 
of maps, charts, or drawings, and file 
permanent cartographic and architec-
tural records separately from tem-
porary series unless hand-corrected 
versions have been systematically filed 

with other published maps in a central 
or master file. 

(e) Avoid rolling and folding maps 
and drawings. Store permanent maps 
and drawings flat in shallow drawer 
map cases in acid-free folders. 

(f) Do not laminate original oversize 
records. Consult the National Archives 
and Records Administration, Preserva-
tion Programs, (NWT), 8601 Adelphi 
Road, College Park, MD 20740, phone 
number (301) 837–1785 for preservation, 
storage, and treatment options. 

§ 1237.24 What are special consider-
ations for storage and maintenance 
of aerial photographic records? 

(a) Mark each aerial film container 
with a unique identification code to fa-
cilitate identification and filing. 

(b) Mark aerial film indexes with the 
unique aerial film identification codes 
or container codes for the aerial film 
that they index. Also, file and mark 
the aerial indexes in such a way that 
they can easily be retrieved by area 
covered. 

§ 1237.26 What materials and processes 
must agencies use to create audio-
visual records? 

Agencies must: 
(a) For picture negatives and motion 

picture preprints (negatives, masters, 
and all other copies) of permanent, 
long-term temporary, or unscheduled 
records, use polyester base media and 
process in accordance with industry 
standards as specified in ISO 18906 (in-
corporated by reference, see § 1237.3). 

(1) Ensure that residual sodium 
thiosulfate (hypo) on newly processed 
black-and-white photographic film 
does not exceed 0.014 grams per square 
meter. 

(2) Require laboratories to process 
film in accordance with this standard. 
Process color film in accordance with 
the manufacturer’s recommendations. 

(3) If using reversal type processing, 
require full photographic reversal; i.e., 
develop, bleach, expose, develop, fix, 
and wash. 

(b) Avoid using motion pictures in a 
final ‘‘A & B’’ format (two precisely 
matched reels designed to be printed 
together) for the reproduction of ex-
cerpts or stock footage. 

(c) Use only industrial or professional 
video and audio recording equipment, 
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new and previously unrecorded mag-
netic tape stock and blank optical 
media (e.g., DVD and CD), for original 
copies of permanent, long-term tem-
porary, or unscheduled recordings. 
Limit the use of consumer formats to 
distribution or reference copies or to 
subjects scheduled for destruction. 
Avoid using videocassettes in the VHS 
format for use as originals of perma-
nent or unscheduled records. 

(d) Record permanent, long-term, 
temporary, or unscheduled audio re-
cordings on optical media from major 
manufacturers. Avoid using cassettes 
as originals for permanent records or 
unscheduled records (although they 
may be used as reference copies). 

(e) For born-digital or scanned dig-
ital images that are scheduled as per-
manent or unscheduled, a record (or 
master) version of each image must be 
comparable in quality to a 35 mm film 
photograph or better, and must be 
saved in Tagged Image File Format 
(TIFF) or JPEG File Interchange For-
mat (JFIF, JPEG). For more detailed 
requirements on image format and res-
olution, see § 1235.48(e) of this sub-
chapter. For temporary digital photo-
graphs, agencies select formats that 
they deem most suitable for fulfillment 
of business needs. 

§ 1237.28 What special concerns apply 
to digital photographs? 

Digital photographs, either origi-
nating in digital form (‘‘born-digital’’) 
or scanned from photographic prints, 
slides, and negatives, are subject to the 
provisions of this part and the require-
ments of 36 CFR part 1236, and NARA 
guidance for transfer of digital photo-
graphs located on the following NARA 
Web page—http://www.archives.gov/ 
records-mgmt/initiatives/digital-photo- 
records.html. In managing digital photo-
graphs, agency and contractor per-
sonnel must: 

(a) Schedule digital photographs and 
related databases as soon as possible 
for the minimum time needed for agen-
cy business and transfer the records 
promptly according to the disposition 
instructions on their records schedule. 

(b) Select image management soft-
ware and hardware tools that will meet 
long-term archival requirements, in-
cluding transfer to the National Ar-

chives of the United States, as well as 
business needs. Additional information 
and assistance is available from the 
National Archives and Records Admin-
istration, Modern Records Program 
(NWM), 8601 Adelphi Road, College 
Park, MD 20740, phone number (301) 
837–1738. 

(c) When developing digital image 
storage strategies, build redundancy 
into storage systems, backing up image 
files through on-line approaches, off- 
line, or combinations of the two. (See 
also electronic storage requirements in 
§ 1236.28 of this subchapter). 

(d) For scanned digital images of 
photographic prints, slides, and nega-
tives that are scheduled as permanent 
or unscheduled, document the quality 
control inspection process employed 
during scanning. 

(1) Visually inspect a sample of the 
images for defects, evaluate the accu-
racy of finding aids, and verify file 
header information and file name in-
tegrity. 

(2) Conduct the sample using a vol-
ume sufficiently large to yield statis-
tically valid results, in accordance 
with one of the quality sampling meth-
ods presented in ANSI/AIIM TR34 (in-
corporated by reference, see § 1237.3). 
(See also ISO 2859–1 (incorporated by 
reference, see § 1237.3).) 

(e) For born-digital images scheduled 
as permanent, long-term temporary, or 
unscheduled, perform periodic inspec-
tions, using sampling methods or more 
comprehensive verification systems 
(e.g., checksum programs), to evaluate 
image file stability, documentation 
quality, and finding aid reliability. 
Agencies must also establish proce-
dures for refreshing digital data (re-
copying) and file migration, especially 
for images and databases retained for 
five years or more. 

(f) Designate a record set of images 
that is maintained separately from 
other versions. Record sets of perma-
nent or unscheduled images that have 
already been compressed once (e.g., 
compressed TIFF or first-generation 
JPEG) must not be subjected to further 
changes in image size. 

(g) Organize record images in logical 
series. Group permanent digital images 
separately from temporary digital im-
ages. 
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(h) Document information about dig-
ital photographic images as they are 
produced. For permanent or unsched-
uled images descriptive elements must 
include: 

(1) An identification number; 
(2) Information about image content; 
(3) Identity and organizational affili-

ation of the photographer; 
(4) Existence of any copyright or 

other potential restrictions on image 
use; and 

(5) Technical data including file for-
mat and version, bit depth, image size, 
camera make and model, compression 
method and level, custom or generic 
color profiles (ICC/ICM profile), and, 
where applicable, Exchangeable Image 
File Format (EXIF) information em-
bedded in the header of image files by 
certain digital cameras. 

(i) Provide a unique file name to 
identify the digital image. 

(j) Develop finding aids sufficiently 
detailed to ensure efficient and accu-
rate retrieval. Ensure that indexes, 
caption lists, and assignment logs can 
be used to identify and chronologically 
cut-off block of images for transfer to 
the NARA. 

§ 1237.30 How do agencies manage 
records on nitrocellulose-base and 
cellulose-acetate base film? 

(a) The nitrocellulose base, a sub-
stance akin to gun cotton, is chemi-
cally unstable and highly flammable. 
Agencies must handle nitrocellulose- 
base film (used in the manufacture of 
sheet film, 35 mm motion pictures, aer-
ial and still photography into the 1950s) 
as specified below: 

(1) Remove nitrocellulose film mate-
rials (e.g., 35mm motion picture film 
and large series of still pictures) from 
records storage areas. 

(2) Notify the National Archives and 
Records Administration, Modern 
Records Program (NWM), 8601 Adelphi 
Road, College Park, MD 20740, phone 
number (301) 837–1738, about the exist-
ence of nitrocellulose film materials 
for a determination of whether they 
may be destroyed or retained after a 
copy is made by the agency for transfer 
to NARA. If NARA appraises nitrate 
film materials as disposable and the 
agency wishes to retain them, the 
agency must follow the standard NFPA 

40–2007 (incorporated by reference, see 
§ 1237.3). 

(3) Follow the packing and shipping 
of nitrate film as specified in Depart-
ment of Transportation regulations (49 
CFR 172.101, Hazardous materials table; 
172.504, Transportation; 173.24, Stand-
ard requirements for all packages; and 
173.177, Motion picture film and X-ray 
film—nitrocellulose base). 

(b) Agencies must inspect cellulose- 
acetate film periodically for an acetic 
odor, wrinkling, or the presence of 
crystalline deposits on the edge or sur-
face of the film that indicate deteriora-
tion. Agencies must notify the Na-
tional Archives and Records Adminis-
tration, Modern Records Program 
(NWM), 8601 Adelphi Road, College 
Park, MD 20740, phone number (301) 
837–1738, immediately after inspection 
about deteriorating permanent or un-
scheduled audiovisual records com-
posed of cellulose acetate so that they 
can be copied by the agency prior to 
transfer of the original and duplicate 
film to NARA. 

PART 1238—MICROFORMS 
RECORDS MANAGEMENT 

Subpart A—General 

Sec. 
1238.1 What is the scope of this part? 
1238.2 What are the authorities for part 

1238? 
1238.3 What definitions apply to this part? 
1238.4 What standards are used as guidance 

for this part? 
1238.5 What publications are incorporated 

by reference? 

Subpart B—Microfilming Standards 

1238.10 What are the format standards for 
microfilming records? 

1238.12 What documentation is required for 
microfilmed records? 

1238.14 What are the microfilming require-
ments for permanent and unscheduled 
records? 

1238.16 What are the microfilming require-
ments for temporary records, duplicates, 
and user copies? 

Subpart C—Storage, Use, and Disposition 
Standards for Microform Records 

1238.20 How must microform records be 
stored? 
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1238.22 What are the inspection require-
ments for permanent and unscheduled 
microform records? 

1238.24 What are NARA inspection require-
ments for temporary microform records? 

1238.26 What are the restrictions on use for 
permanent and unscheduled microform 
records? 

1238.28 What must agencies do when sending 
permanent microform records to a 
records storage facility? 

1238.30 What must agencies do when trans-
ferring permanent microform records to 
the National Archives of the United 
States? 

1238.32 Do agencies need to request NARA 
approval for the disposition of all 
microform and source records? 

AUTHORITY: 44 U.S.C. chapters 29 and 33. 

SOURCE: 74 FR 51014, Oct. 2, 2009, unless 
otherwise noted. 

Subpart A—General 

§ 1238.1 What is the scope of this part? 
This part covers the standards and 

procedures for using micrographic 
technology in the management of Fed-
eral records. 

§ 1238.2 What are the authorities for 
part 1238? 

The statutory authorities for this 
part are 44 U.S.C. chapters 29 and 33. 

§ 1238.3 What definitions apply to this 
part? 

See § 1220.18 of this subchapter for 
definitions of terms used in part 1238. 

§ 1238.4 What standards are used as 
guidance for this part? 

These regulations conform with guid-
ance provided in ISO15489–1:2001, part 
7.1 (Principles of records management 
programmes), and 9.6 (storage and han-
dling). 

§ 1238.5 What publications are incor-
porated by reference in this part? 

(a) Certain material is incorporated 
by reference into this part with the ap-
proval of the Director of the Federal 
Register under 5 U.S.C. 552(a) and 1 
CFR part 51. To enforce any edition 
other than that specified in this sec-
tion, NARA must publish notice of 
change in the FEDERAL REGISTER and 
the material must be available to the 
public. All approved material is avail-

able for inspection at the Office of the 
Federal Register. For information on 
the availability of this material at the 
Office of the Federal Register, call (202) 
741–6030 or go to http://www.archives.gov/ 
federallregister/ 
codeloflfederallregulations/ 
ibrllocations.html. 

(b) The material incorporated by ref-
erence is also available for inspection 
at NARA’s Archives Library Informa-
tion Center (NWCCA), Room 2380, 8601 
Adelphi Road, College Park, MD 20740– 
6001, phone number (301) 837–3415, and is 
available for purchase from the sources 
listed below. If you experience dif-
ficulty obtaining the standards ref-
erenced below, contact NARA’s Policy 
and Planning Staff (NPOL), National 
Archives and Records Administration, 
8601 Adelphi Road, College Park, MD 
20740–6001, phone number (301) 837–1850. 

(c) American National Standards Insti-
tute (ANSI) and International Organiza-
tion for Standards (ISO) standards. The 
following ANSI and ISO standards are 
available from the American National 
Standards Institute, 25 West 43rd St., 
4th Floor, New York, NY 10036, phone 
number (212) 642–4900,or online at http:// 
webstore.ansi.org. 

(1) ANSI/AIIM MS1–1996 (‘‘ANSI/AIIM 
MS1’’), Standard Recommended Prac-
tice for Alphanumeric Computer-Out-
put Microforms—Operational Practices 
for Inspection and Quality Control, Au-
gust 8, 1996, IBR approved for § 1238.14. 

(2) ANSI/AIIM MS5–R1998) (‘‘ANSI/ 
AIIM MS5’’), Standard for Information 
and Image Management—Microfiche, 
December, 1998, IBR approved for 
§ 1238.10. 

(3) ANSI/AIIM MS14–1996 (‘‘ANSI/ 
AIIM MS14’’), Standard Recommended 
Practice—Specifications for 16mm and 
35mm Roll Microfilm, August 8, 1996, 
IBR approved for § 1238.10. 

(4) ANSI/AIIM MS19–1993 (‘‘ANSI/ 
AIIM MS19’’), Standard Recommended 
Practice—Identification of Microforms, 
August 18, 1993, IBR approved for 
§ 1238.12. 

(5) ANSI/AIIM MS32–1996 (‘‘ANSI/ 
AIIM MS32’’), Standard Recommended 
Practice—Microrecording of Engineer-
ing Source Documents on 35mm Micro-
film, February 16, 1996, IBR approved 
for § 1238.10. 
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(6) ANSI/AIIM MS41–1996 (‘‘ANSI/ 
AIIM MS41’’), Dimensions of Unitized 
Microfilm Carriers and Apertures (Ap-
erture, Camera, Copy and Image 
Cards), July 16, 1996, IBR approved for 
§ 1238.10. 

(7) ANSI/AIIM MS43–1998 (‘‘ANSI/ 
AIIM MS43’’), Standard Recommended 
Practice—Operational Procedures—In-
spection and Quality Control of Dupli-
cate Microforms of Documents and 
From COM), June 2, 1998, IBR approved 
for § 1238.14, 

(8) ANSI/AIIM MS45–1990 (‘‘ANSI/ 
AIIM MS 45’’), Recommended Practice 
for Inspection of Stored Silver-Gelatin 
Microforms for Evidence of Deteriora-
tion, January 22, 1990, IBR approved for 
§ 1238.22. 

(9) ISO 18911:2000 (‘‘ISO 18911’’), Imag-
ing materials—Processed safety photo-
graphic films—Storage practices, First 
Edition, November 1, 2000, IBR ap-
proved for § 1238.20. 

(d) Techstreet. The following stand-
ards are available from the standards 
reseller Techstreet, 3916 Ranchero 
Drive, Ann Arbor, MI 48108, phone num-
ber (800) 699–9277, or online at 
www.Techstreet.com. 

(1) ISO 18901:2002 (‘‘ISO 18901’’), Imag-
ing Materials—Processed silver-gelatin 
type black-and-white films—Specifica-
tions for stability, February 15, 2002, 
IBR approved for §§ 1238.10, 1238.14, and 
1238.20. 

(2) Reserved 
(e) Document Center Inc. The fol-

lowing are available from the stand-
ards reseller the Document Center Inc., 
111 Industrial Road, Suite 9, Belmont, 
CA, 94002, phone number (650) 591–7600, 
or online at http://www.document-cen-
ter.com. 

(1) ANSI/NAPM IT2.19–1994 (‘‘ANSI/ 
NAPM IT2.19), American National 
Standard for Photography—Density 
Measurements—Part 2: Geometric Con-
ditions for Transmission Density, Feb-
ruary 20, 1995, IBR approved for 
§ 1238.14. 

(2) ANSI/PIMA IT9.2–1998 (‘‘ANSI/ 
PIMA IT9.2’’), Photographic Processed 
Films, Plates, and Papers-Filing Enclo-
sures and Storage Containers, April 15, 
1998, IBR approved for §§ 1238.10 and 
1238.20. 

(3) ANSI/AIIM MS 23–1998 (‘‘ANSI/ 
AIIM MS23’’), Standard Recommended 

Practice—Production, Inspection, and 
Quality Assurance of First-Generation, 
Silver Microforms of Documents, June 
2, 1998, IBR approved for §§ 1238.10 and 
1238.14. 

(4) ANSI/ISO 3334–1991, ANSI/AIIM 
MS51–1991 (‘‘ANSI/ISO 3334, ANSI/AIIM 
MS51’’), Micrographics—ISO Resolu-
tion Test Chart No. 2—Description and 
Use, May 10, 1991, IBR approved for 
§ 1238.14. 

(5) ANSI/NAPM IT2.18–1996 (‘‘ANSI/ 
NAPM IT2.18’’), American National 
Standard for Photography—Density 
Measurements—Part 3: Spectral Condi-
tions, March 8, 1996, IBR approved for 
§ 1238.14. 

Subpart B—Microfilming Standards 

§ 1238.10 What are the format stand-
ards for microfilming records? 

The following formats must be used 
when microfilming records: 

(a) Roll film—(1) Source documents. 
The formats described in ANSI/AIIM 
MS14 (incorporated by reference, see 
§ 1238.5) must be used for microfilming 
source documents on 16mm and 35mm 
roll film. A reduction ratio no greater 
than 1:24 is recommended for cor-
respondence or similar typewritten 
documents. Use ANSI/AIIM MS23 (in-
corporated by reference, see § 1238.5) for 
the appropriate reduction ratio and 
format for meeting image quality re-
quirements. When microfilming on 
35mm film for aperture card applica-
tions, the format dimensions in ANSI/ 
AIIM MS32 (incorporated by reference, 
see § 1238.5), Table 1 must be used, and 
the aperture card format ‘‘D Aperture’’ 
shown in ANSI/AIIM MS41 (incor-
porated by reference, see § 1238.5), Fig-
ure 1, must be used. The components of 
the aperture card, including the paper 
and adhesive, must conform to the re-
quirements of ANSI/PIMA IT9.2 (incor-
porated by reference, see § 1238.5). The 
35mm film used in the aperture card 
application must conform to film des-
ignated as LE 500 in ISO 18901 (incor-
porated by reference, see § 1238.5). 

(2) COM. Microfilm created using 
computer output microfilm (COM) 
technology must use the simplex mode 
described in ANSI/AIIM MS14 (incor-
porated by reference, see § 1238.5) at an 
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effective ratio of 1:24 or 1:48 depending 
upon the application. 

(b) Microfiche. When creating micro-
fiche, either by microfilming source 
documents or using COM technology, 
the formats and reduction ratios pre-
scribed in ANSI/AIIM MS5 (incor-
porated by reference, see § 1238.5) must 
be used as specified for the size and 
quality of the documents being filmed. 
Use ANSI/AIIM MS23 (incorporated by 
reference, see § 1238.5) for determining 
the appropriate reduction ratio and 
format for meeting the image quality 
requirements. 

(c) Index placement—(1) Source docu-
ments. When microfilming source docu-
ments, place indexes, registers, or 
other finding aids, if microfilmed, ei-
ther in the first frames of the first roll 
of film or in the last frames of the last 
roll of film of a series. For microfiche, 
place the indexes in the last frames of 
the last microfiche or microfilm jacket 
of a series. 

(2) COM. Place indexes on COM fol-
lowing the data on a roll of film, in the 
last frames of a single microfiche, or in 
the last frames of the last fiche in a se-
ries. Other locations for indexes may 
be used only if dictated by special sys-
tem constraints. 

§ 1238.12 What documentation is re-
quired for microfilmed records? 

Agencies must ensure that the 
microforms capture all information 
contained on the source documents and 
that they can be used for the purposes 
the source documents served. 
Microform records must be labeled and 
organized to support easy retrieval and 
use. Agencies must: 

(a) Arrange, describe, and index the 
filmed records to permit retrieval of 
any particular document or component 
of the records. 

(b) Title each microform roll or fiche 
with a titling target or header. For 
fiche, place the titling information in 
the first frame if the information will 
not fit on the header. At a minimum, 
titling information must include: 

(1) The title of the records; 
(2) The number or identifier for each 

unit of microform; 
(3) The security classification, if any; 

and 

(4) The name of the agency and sub- 
organization, the inclusive dates, 
names, or other data identifying the 
records to be included on a unit of 
microform. 

(c) Add an identification target show-
ing the date of microfilming. When 
necessary to give the microform copy 
legal standing, the target must also 
identify the person who authorized the 
microfilming. Use ANSI/AIIM MS19 (in-
corporated by reference, see § 1238.5) for 
standards for identification targets. 

§ 1238.14 What are the microfilming re-
quirements for permanent and un-
scheduled records? 

(a) Agencies must apply the stand-
ards in this section when microfilming: 

(1) Permanent paper records where 
the original paper record will be de-
stroyed (only after authorization from 
NARA); 

(2) Unscheduled paper records where 
the original paper record will be de-
stroyed (only after authorization from 
NARA); and 

(3) Permanent and unscheduled origi-
nal microform records (no paper origi-
nals) produced by automation, such as 
COM. 

(b) Agencies must use polyester- 
based silver gelatin type film that con-
forms to ISO 18901 (incorporated by ref-
erence, see § 1238.5) for LE 500 film in 
all applications. 

(c) Agencies must process 
microforms so that the residual 
thiosulfate ion concentration will not 
exceed 0.014 grams per square meter in 
accordance with ISO 18901 (incor-
porated by reference, see § 1238.5) and 
use the processing procedures in ANSI/ 
AIIM MS1 and ANSI/AIIM MS23 (both 
incorporated by reference, see § 1238.5). 

(d) Agencies must use the following 
standards for quality: 

(1) Resolution—(i) Source documents. 
Agencies must determine minimum 
resolution on microforms of source 
documents using the method in the 
Quality Index Method for determining 
resolution and anticipated losses when 
duplicating, as described in ANSI/AIIM 
MS23 and ANSI/AIIM MS43 (both incor-
porated by reference, see § 1238.5). 
Agencies must perform resolution tests 
using an ANSI/ISO 3334 Resolution Test 
Chart (incorporated by reference, see 
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§ 1238.5) or a commercially available 
certifiable target manufactured to 
comply with this standard, and read 
the patterns following the instructions 
of ANSI/ISO 3334. Agencies must use 
the smallest character used to display 
information to determine the height 
used in the Quality Index formula. 
Agencies must use a Quality Index of 
five at the third generation level. 

(ii) COM. COM must meet the re-
quirements of ANSI/AIIM MS1 (incor-
porated by reference, see § 1238.5). 

(2) Background density of images. 
Agencies must use the background ISO 
standard visual diffuse transmission 

density on microforms appropriate to 
the type of documents being filmed. 
Agencies must use the procedure for 
density measurement described in 
ANSI/AIIM MS23 (incorporated by ref-
erence, see § 1238.5). The densitometer 
must meet with ANSI/NAPM IT2.18 (in-
corporated by reference, see § 1238.5) for 
spectral conditions and ANSI/NAPM 
IT2.19 (incorporated by reference, see 
§ 1238.5) for geometric conditions for 
transmission density. 

(i) Recommended visual diffuse 
transmission background densities for 
images of documents are as follows: 

Classification Description of document Background 
density 

Group 1 ..................... High-quality, high contrast printed book, periodicals, and black typing ............................ 1.3–1.5 
Group 2 ..................... Fine-line originals, black opaque pencil writing, and documents with small high contrast 

printing.
1.15–1.4 

Group 3 ..................... Pencil and ink drawings, faded printing, and very small printing, such as footnotes at 
the bottom of a printed page.

1.0–1.2 

Group 4 ..................... Low-contrast manuscripts and drawing, graph paper with pale, fine-colored lines; let-
ters typed with a worn ribbon; and poorly printed, faint documents.

0.8–1.0 

Group 5 ..................... Poor-contrast documents (special exception). .................................................................. 0.7–0.85 

(ii) Recommended visual diffuse 
transmission densities for computer 
generated images are as follows: 

Film type Process Density measurement method Min. Dmax 1 Max. Dmin 1 
Minimum 
density 

difference 

Silver gelatin .......... Conventional ......... Printing or diffuse .................................. 0.75 0.15 0.60 
Silver gelatin .......... Full reversal ........... Printing .................................................. 1.50 0.20 1.30 

1 Character or line density, measured with a microdensitometer or by comparing the microfilm under a microscope with an 
image of a known density. 

(3) Base plus fog density of microfilms. 
The base plus fog density of unexposed, 
processed microfilms must not exceed 
0.10. When a tinted base film is used, 
the density will be increased. The dif-
ference must be added to the values 
given in the tables in paragraph (d)(2) 
of this section. 

(4) Line or stroke width. Due to optical 
limitations in most micrographic sys-
tems, microfilm images of thin lines 
appearing in the source documents will 
tend to fill in as a function of their 
width and density. Therefore, as the re-
duction ratio of a given system is in-
creased, reduce the background density 
as needed to ensure that the copies will 
be legible. 

§ 1238.16 What are the microfilming re-
quirements for temporary records, 
duplicates, and user copies? 

(a) Temporary records with a retention 
period over 99 years. Agencies must use 
the microfilming requirements in 
§ 1238.14. 

(b) Temporary records to be kept for less 
than 99 years, duplicates, and user copies. 
NARA does not require the use of spe-
cific standards for these microforms. 
Agencies may select a film stock that 
meets their needs and ensures the pres-
ervation of the microforms for their 
full retention period. NARA rec-
ommends that agencies consult appro-
priate standards, available as noted in 
§ 1238.3, and manufacturer’s instruc-
tions for processing production, and 
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maintenance of microform to ensure 
that the images are accessible and usa-
ble for the entire retention period of 
the records. 

Subpart C—Storage, Use, and 
Disposition of Microform Records 

§ 1238.20 How must microform records 
be stored? 

(a) Permanent and unscheduled 
records. Agencies must store permanent 
and unscheduled microform records 
under the extended term storage condi-
tions specified in ISO 18911 and ANSI/ 
PIMA IT9.2 (both incorporated by ref-
erence, see § 1238.5), except that the rel-
ative humidity of the storage area 
must be a constant 35 percent RH, plus 
or minus 5 percent. Non-silver copies of 
microforms must be maintained in a 
different storage area than are silver 
gelatin originals or duplicate copies). 

(b) Temporary records. Agencies must 
store temporary microform records 
under conditions that will ensure their 
preservation for their authorized reten-
tion period. NARA suggests that agen-
cies may consult Life Expectance (LE) 
guidelines in ISO 18901 (incorporated by 
reference, see § 1238.5). 

§ 1238.22 What are the inspection re-
quirements for permanent and un-
scheduled microform records? 

(a) Agencies must inspect, or arrange 
for a contractor or NARA to inspect 
master microform of permanent or un-
scheduled records following the inspec-
tion requirements in paragraph (b) of 
this section. 

(b) The microforms listed in para-
graph (a) of this section must be in-
spected initially in accordance with 
ANSI/AIIM MS45 (incorporated by ref-
erence, see § 1238.5). All microforms 
must be inspected when they are two 
years old. After the initial two-year in-
spection, unless there is a catastrophic 
event, the microforms must be in-
spected as follows until they are trans-
ferred to NARA: 

(1) For microfilm produced after 1990, 
inspect the microfilm every 5 years. 

(2) For microfilm produced prior to 
1990, inspect the microfilm every 2 
years. 

(c) To facilitate inspection, the agen-
cy must maintain an inventory that 

lists each microform series or publica-
tion by production date, producer, 
processor, format, and results of pre-
vious inspections. 

(d) The inspection must include the 
following elements: 

(1) An inspection for aging blemishes 
following ANSI/AIIM MS45 (incor-
porated by reference, see § 1238.5); 

(2) A rereading of resolution targets; 
(3) A remeasurement of density; and 
(4) A certification of the environ-

mental conditions under which the 
microforms are stored, as specified in 
§ 1238.20(a). 

(e) The agency must prepare an in-
spection report, and send a copy to 
NARA in accordance with § 1238.28(c). 
The inspection report must contain: 

(1) A summary of the inspection find-
ings, including: 

(i) A list of batches by year that in-
cludes the identification numbers of 
microfilm rolls and microfiche in each 
batch; 

(ii) The quantity of microforms in-
spected; 

(iii) An assessment of the overall 
condition of the microforms; 

(iv) A summary of any defects discov-
ered, e.g., redox blemishes or base de-
formation; and 

(v) A summary of corrective actions 
taken. 

(2) A detailed inspection log created 
during the inspection that contains the 
following information: 

(i) A complete description of all 
records inspected (title; roll or fiche 
number or other unique identifier for 
each unit of film inspected; security 
classification, if any; and inclusive 
dates, names, or other data identifying 
the records on the unit of film); 

(ii) The date of inspection; 
(iii) The elements of inspection (see 

paragraph (d) of this section); 
(iv) Any defects uncovered; and 
(v) The corrective action taken. 
(f) If an inspection finds that a mas-

ter microform is deteriorating, the 
agency must make a silver duplicate in 
accordance with § 1238.14 to replace the 
deteriorating master. The duplicate 
microform must meet inspection re-
quirements (see § 1238.22) before it may 
be transferred to a record center or 
NARA. 
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(g) Inspections must be conducted in 
environmentally controlled areas in 
accordance with ANSI/AIIM MS45 (in-
corporated by reference, see § 1238.5). 

§ 1238.24 What are NARA inspection 
requirements for temporary 
microform records? 

NARA recommends, but does not re-
quire, that agencies use the inspection 
procedures described in § 1238.22(a). 

§ 1238.26 What are the restrictions on 
use for permanent and unscheduled 
microform records? 

(a) Agencies must not use the silver 
gelatin master microform or duplicate 
silver gelatin microform of permanent 
or unscheduled records created in ac-
cordance with § 1238.14 of this part for 
reference purposes. Agencies must en-
sure that the master microform re-
mains clean and undamaged during the 
process of making a duplicating mas-
ter. 

(b) Agencies must use duplicates for: 
(1) Reference; 
(2) Further duplication on a recur-

ring basis; 
(3) Large-scale duplication; and 
(4) Distribution of records on 

microform. 
(c) Agencies retaining the original 

record in accordance with an approved 
records disposition schedule may apply 
agency standards for the use of 
microform records. 

§ 1238.28 What must agencies do when 
sending permanent microform 
records to a records storage facil-
ity? 

Agencies must: 
(a) Follow the procedures in part 1232 

of this chapter and the additional re-
quirements in this section. 

(b) Package non-silver copies sepa-
rately from the silver gelatin original 
or silver duplicate microform copy and 
clearly label them as non-silver copies. 

(c) Include the following information 
on the transmittal (SF 135 for NARA 
Federal Records Centers), or in an at-
tachment to the transmittal. For 
records sent to an agency records cen-
ter or commercial records storage fa-
cility, submit this information to 
NARA as part of the documentation re-
quired by § 1232.14 of this subchapter: 

(1) Name of the agency and program 
component; 

(2) The title of the records and the 
media and format used; 

(3) The number or identifier for each 
unit of microform; 

(4) The security classification, if any; 
(5) The inclusive dates, names, or 

other data identifying the records to be 
included on a unit of microform; 

(6) Finding aids that are not con-
tained in the microform; and 

(7) The inspection log forms and in-
spection reports required by § 1238.22(e). 

(d) Agencies may transfer permanent 
microform records to a records storage 
facility meeting the storage require-
ments in § 1232.14(a) (see § 1233.10 of this 
subchapter for NARA Federal Records 
Centers) of this subchapter only after 
the first inspection or with certifi-
cation that the microforms will be in-
spected by the agency, a contractor, or 
a NARA Federal Records Center (on a 
reimbursable basis) when the 
microforms become 2 years old. 

§ 1238.30 What must agencies do when 
transferring permanent microform 
records to the National Archives of 
the United States? 

Agencies must: 
(a) Follow the procedures in part 1235 

of this subchapter and the additional 
requirements in this section. 

(b) If the records are not in a NARA 
Federal Records Center, submit the in-
formation specified in § 1232.14(c) of 
this subchapter. 

(c) Transfer the silver gelatin origi-
nal (or duplicate silver gelatin 
microform created in accordance with 
§ 1238.14) plus one microform copy. 

(d) Ensure that the inspections of the 
microforms are up-to-date. NARA will 
not accession permanent microform 
records until the first inspection has 
been performed (when the microforms 
are 2 years old). 

(e) Package non-silver copies sepa-
rately from the silver gelatin original 
or silver duplicate microform copy and 
clearly label them as non-silver copies. 

§ 1238.32 Do agencies need to request 
NARA approval for the disposition 
of all microform and source 
records? 

(a) Permanent or unscheduled records. 
Agencies must schedule both source 
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documents (originals) and microforms. 
NARA must approve the schedule, SF 
115, Request for Records Disposition 
Authority, in accordance with part 1225 
of this subchapter before any records, 
including source documents, may be 
destroyed. 

(1) Agencies that comply with the 
standards in § 1238.14 must include on 
the SF 115 the following certification: 
‘‘This certifies that the records de-
scribed on this form were (or will be) 
microfilmed in accordance with the 
standards set forth in 36 CFR part 
1238.’’ 

(2) Agencies using microfilming 
methods, materials, and procedures 
that do not meet the standards in 
§ 1238.14(a) must include on the SF 115 a 
description of the system and stand-
ards used. 

(3) When an agency intends to retain 
the silver original microforms of per-
manent records and destroy the origi-
nal records, the agency must certify in 
writing on the SF 115 that the 
microform will be stored in compliance 
with the standards of § 1238.20 and in-
spected as required by § 1238.22. 

(b) Temporary records. Agencies do not 
need to obtain additional NARA ap-
proval when destroying scheduled tem-
porary records that have been micro-
filmed. The same approved retention 
period for temporary records is applied 
to microform copies of these records. 
The original records can be destroyed 
once microfilm is verified, unless legal 
or other requirements prevent their 
early destruction. 

PART 1239—PROGRAM 
ASSISTANCE AND INSPECTIONS 

Subpart A—General 

Sec. 
1239.1 What is the scope of this part? 
1239.2 What are the authorities for part 

1239? 
1239.3 What definitions apply to this part? 
1239.4 What standards are used as guidance 

for this part? 

Subpart B—Program Assistance 

1239.10 What program assistance does NARA 
provide? 

1239.12 Whom may agencies contact to re-
quest assistance? 

Subpart C—Inspections 

1239.20 When will NARA undertake an in-
spection? 

1239.22 How does NARA notify the agency of 
the inspection? 

1239.24 How does NARA conduct an inspec-
tion? 

1239.26 What are an agency’s follow up obli-
gations for an inspection report? 

AUTHORITY: 44 U.S.C. 2904 and 2906. 

SOURCE: 74 FR 51014, Oct. 2, 2009, unless 
otherwise noted. 

Subpart A—General 

§ 1239.1 What is the scope of this part? 

NARA’s statutory authorities include 
assisting agencies in carrying out their 
records management responsibilities 
and, when necessary, inspecting agency 
programs and reporting to Congress on 
those inspections. Part 1239 identifies 
the types of records management guid-
ance and program assistance NARA 
provides to agencies under its 44 U.S.C. 
chapter 29 mandate; the conditions 
under which NARA will invoke its in-
spection authority, also under chapter 
29; and the requirements for agencies 
to cooperate fully in such inspections. 

§ 1239.2 What are the authorities for 
part 1239? 

The authorities for this part are 44 
U.S.C. 2904 and 2906. 

§ 1239.3 What definitions apply to this 
part? 

(a) See § 1220.18 of this subchapter for 
definitions of terms used in part 1239. 

(b) As used in part 1239— 
Inspection means a formal review and 

report by NARA under 44 U.S.C. 2904(c) 
and 2906(a) of an agency’s record-
keeping processes that focus on signifi-
cant records management problems af-
fecting records at risk that meet one or 
more of the following criteria: 

(1) Have a direct and high impact on 
legal rights or government account-
ability; 

(2) Are the subject of high profile liti-
gation, Congressional attention, or 
widespread media coverage; 

(3) Have high research potential; or 
(4) Are permanent records with a 

large volume, regardless of format. 
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§ 1239.4 What standards are used as 
guidance for this part? 

These regulations conform with guid-
ance provided in ISO 15489–1:2001. Para-
graphs 7.1, Principles of records man-
agement programmes, and 10, Moni-
toring and auditing, apply to this part. 

Subpart B—Program Assistance 

§ 1239.10 What program assistance 
does NARA provide? 

(a) NARA publishes handbooks, con-
ducts workshops and other training 
sessions, and furnishes information and 
guidance to Federal agencies about the 
creation of records, their maintenance 
and use, and their disposition. NARA 
also may conduct a targeted assistance 
project in cooperation with an agency 
to address a serious records manage-
ment issue in the agency. 

(b) Information on NARA handbooks 
and guidance is available at http:// 
www.archives.gov/records-mgmt/. 

(c) Information on NARA training is 
available at http://www.archives.gov/ 
records-mgmt/training/. 

§ 1239.12 Whom may agencies contact 
to request program assistance? 

Agencies in the Washington, DC, area 
desiring information or assistance re-
lated to any of the areas covered by 
subchapter B may contact the National 
Archives and Records Administration, 
Life Cycle Management Division 
(NWML), 8601 Adelphi Rd., College 
Park, MD 20740–6001, phone number 301– 
837–1738. Agency field organizations 
may contact the appropriate NARA Re-
gional Administrator regarding records 
management assistance, including for 
records in or scheduled for transfer to 
the records center or the archival oper-
ations within the region. 

Subpart C—Inspections 

§ 1239.20 When will NARA undertake 
an inspection? 

NARA may undertake an inspection 
when an agency fails to address specific 
records management problems involv-
ing high risk to significant records. 
Problems may be identified through a 
risk assessment or through other 
means, such as reports in the media, 

Congressional inquiries, allegations of 
unauthorized destruction, reports 
issued by the GAO or an agency’s In-
spector General, or observations by 
NARA staff members. Inspections will 
be undertaken when other NARA pro-
gram assistance efforts (see § 1239.10) 
have failed to mitigate situations 
where there is a high risk of loss of sig-
nificant records, or when NARA agrees 
to a request from the agency head that 
NARA conduct an inspection to address 
specific significant records manage-
ment issues in the agency. NARA re-
ports to Congress and the Office of 
Management and Budget on inspec-
tions in accordance with 44 U.S.C. 2904. 

§ 1239.22 How does NARA notify the 
agency of the inspection? 

(a) Once NARA identifies the need to 
conduct an agency inspection, the Ar-
chivist of the United States sends a let-
ter to the head of the agency. If the 
agency being inspected is a component 
of a cabinet department, the letter will 
be addressed to the head of the compo-
nent, with a copy sent to the head of 
the department. NARA will also send 
copies to the agency’s records officer. 
The letter will include: 

(1) Notification that NARA intends 
to conduct an inspection, the records 
that will be inspected, and the issues to 
be addressed; 

(2) A beginning date for the inspec-
tion that is no more than 30 days after 
the date of the letter; and 

(3) A request that the agency appoint 
a point of contact who will assist 
NARA in conducting the inspection. 

(b) If the agency does not respond to 
NARA’s notification letter, NARA will 
use its statutory authority under 44 
U.S.C. 2904(c)(8) to report the matter to 
the agency’s congressional oversight 
committee and to the Office of Man-
agement and Budget. 

§ 1239.24 How does NARA conduct an 
inspection? 

(a) The NARA inspection team leader 
will coordinate with the agency point 
of contact to arrange an initial meet-
ing with the agency. The initial meet-
ing will address such matters as the pa-
rameters of the inspection, any surveys 
or other inspection instruments, the 
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offices to be visited, and the timing of 
site visits. 

(b) After the inspection is complete, 
NARA will prepare a draft inspection 
report and transmit it to the agency 
within 45 calendar days of the last site 
visit. The report will include: 

(1) An executive summary; 
(2) Background and purpose of inspec-

tion; 
(3) Inspection methodology, includ-

ing offices visited; 
(4) Findings; 
(5) Corrective actions needed and 

other recommendations; and 
(6) Any necessary appendixes, such as 

summaries of each site visit or the in-
spection instrument. 

(c) The draft report is sent to the 
agency for review, with a response 
deadline of 45 days. 

(d) NARA will incorporate any nec-
essary corrections or revisions in the 

final report and issue the report to the 
head of the agency within 45 days. 

§ 1239.26 What are an agency’s follow 
up obligations for an inspection re-
port? 

The agency must submit a plan of 
corrective action that specifies how the 
agency will address each inspection re-
port recommendation, including a 
timeline for completion, and proposed 
progress reporting dates. The agency 
must submit the plan of corrective ac-
tion to NARA within 60 days of trans-
mission of the final report. NARA may 
take up to 60 days to review and com-
ment on the plan. Once the plan is 
agreed upon by both sides, agencies 
must submit progress reports to NARA 
until all actions are completed. 

PARTS 1240–1249 [RESERVED] 
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SUBCHAPTER C—PUBLIC AVAILABILITY AND USE 

PART 1250—PUBLIC AVAILABILITY 
AND USE OF FEDERAL RECORDS 

Subpart A—General Information About 
Freedom of Information Act (FOIA) Re-
quests 

Sec. 
1250.1 Scope of this part. 
1250.2 Definitions. 
1250.4 Who can file a FOIA request? 
1250.6 Does FOIA cover all of the records at 

NARA? 
1250.8 Does NARA provide access to all the 

executive branch records housed at 
NARA facilities? 

1250.10 Do I need to use FOIA to gain access 
to records at NARA? 

1250.12 What types of records are available 
in NARA’s FOIA Reading Room? 

1250.14 If I do not use FOIA to request 
records, will NARA treat my request dif-
ferently? 

Subpart B—How to Access Records Under 
FOIA 

1250.20 What do I include in my FOIA re-
quest? 

1250.22 Where do I send my FOIA request? 
1250.24 Will you accept a FOIA request 

through email? 
1250.26 How quickly will NARA respond to 

my FOIA request? 
1250.28 Will NARA ever expedite the review 

of the records I requested? 
1250.30 How do I request expedited proc-

essing? 
1250.32 How quickly will NARA process an 

expedited request? 
1250.34 How will I know if NARA is going to 

release the records I requested? 
1250.36 When will NARA deny a FOIA re-

quest? 
1250.38 In what format will NARA provide 

copies? 

Subpart C—Fees 

1250.50 Will I be charged for my FOIA re-
quest? 

1250.52 How much will I have to pay for a 
FOIA request for NARA operational 
records? 

1250.54 General information on fees for 
NARA operational records. 

1250.56 Fee schedule for NARA operational 
records. 

1250.58 Does NARA ever waive FOIA fees for 
NARA operational records? 

1250.60 How will NARA determine if I am el-
igible for a fee waiver for NARA oper-
ational records? 

Subpart D—Appeals 

1250.70 What are my appeal rights under 
FOIA? 

1250.72 How do I file an appeal? 
1250.74 Where do I send my appeal? 
1250.76 May I email my FOIA appeal? 
1250.78 How does NARA handle appeals? 

Subpart E—Special Situations 

1250.80 How does a submitter identify 
records containing confidential commer-
cial information? 

1250.82 How will NARA handle a FOIA re-
quest for confidential commercial infor-
mation? 

AUTHORITY: 44 U.S.C. 2104(a), 2204; 5 U.S.C. 
552; E.O. 12600, 52 FR 23781, 3 CFR, 1987 
Comp., p. 235. 

SOURCE: 66 FR 16376, Mar. 23, 2001, unless 
otherwise noted. 

Subpart A—General Information 
About Freedom of Information 
Act (FOIA) Requests 

§ 1250.1 Scope of this part. 

This part implements the provisions 
of the Freedom of Information Act 
(FOIA), 5 U.S.C. 552, as amended, for 
NARA operational records and archival 
records that are subject to FOIA. Other 
NARA regulations in 36 CFR parts 1254 
through 1275 provide detailed guidance 
for conducting research at NARA. 

§ 1250.2 Definitions. 

The following definitions apply to 
this part: 

(a) Archival records means perma-
nently valuable records of the United 
States Government that have been 
transferred to the legal custody of the 
Archivist of the United States. 

(b) Commercial use requester means a 
requester seeking information for a use 
or purpose that furthers the commer-
cial, trade, or profit interests of the re-
quester or the person on whose behalf 
the request is made. 

(c) Confidential commercial information 
means records provided by a submitter 
that may contain material exempt 
from release under the FOIA because 
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disclosure could reasonably be ex-
pected to cause the submitter substan-
tial competitive harm. 

(d) Educational institution request 
means a preschool, a public or private 
elementary or secondary school, an in-
stitution of undergraduate higher edu-
cation, an institution of graduate high-
er education, an institution of profes-
sional education, or an institution of 
vocational education, that operates a 
program of scholarly research. To be in 
this category, a requester must show 
that the request is authorized by and is 
made under the auspices of a qualifying 
institution and that the records are not 
sought for a commercial use but are 
sought to further scholarly research. 

(e) FOIA request means a written re-
quest for access to records of the exec-
utive branch of the Federal Govern-
ment held by NARA, including NARA 
operational records, or to Presidential 
records in the custody of NARA that 
were created after January 19, 1981, 
that cites the Freedom of Information 
Act. 

(f) Freelance journalist means an indi-
vidual who qualifies as a representative 
of the news media because the indi-
vidual can demonstrate a solid basis 
for expecting publication through a 
news organization, even though not ac-
tually in its employ. A publication con-
tract would be the clearest proof of a 
solid basis, but the individual’s publi-
cation history may also be considered 
in demonstrating this solid basis. 

(g) News media representative means a 
person actively gathering news for an 
entity that is organized and operated 
to publish or broadcast news to the 
public. The term ‘‘news’’ means infor-
mation that is about current events or 
that would be of current interest to the 
public. Examples of news media enti-
ties include television or radio stations 
broadcasting to the public at large, and 
publishers of periodicals (but only in 
those instances when they can qualify 

as disseminators of news) who make 
their products available for purchase or 
subscription to the general public. 

(h) Non-commercial scientific institution 
means an institution that is not oper-
ated on a basis that furthers the com-
mercial, trade, or profit interests of 
any person or organization, and which 
is operated solely for the purpose of 
conducting scientific research which 
produces results that are not intended 
to promote any particular product or 
industry. 

(i) Operational records means those 
records that NARA creates or receives 
in carrying out its mission and respon-
sibilities as an executive branch agen-
cy. This does not include archival 
records as defined in paragraph (a) of 
this section. 

(j) Other requesters means any indi-
vidual who is not a commercial-use re-
quester, not a representative of the 
news media, not a freelance journalist, 
nor one associated with an educational 
or non-commercial scientific institu-
tion whose research activities conform 
to the definition in paragraph (h) of 
this section. 

(k) Submitter means any person or en-
tity providing potentially confidential 
commercial information to an agency. 
The term submitter includes, but is not 
limited to, corporations, state govern-
ments, and foreign governments. 

§ 1250.4 Who can file a FOIA request? 

Any individual, partnership, corpora-
tion, association, or government re-
gardless of nationality may file a FOIA 
request. 

§ 1250.6 Does FOIA cover all of the 
records at NARA? 

No, FOIA applies only to the records 
of the executive branch of the Federal 
government and certain Presidential 
records. Use the following chart to de-
termine how to gain access: 

IF YOU WANT ACCESS TO ... THEN ACCESS IS GOVERNED BY . . . 

(A) Records of executive branch agen-
cies 

This part and parts 1254 through 1260 of this chap-
ter. FOIA applies to these records. 

(B) Records of the Federal courts Parts 1254 through 1260 of this chapter. FOIA does 
not apply to these records. 
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IF YOU WANT ACCESS TO ... THEN ACCESS IS GOVERNED BY . . . 

(C) Records of Congress Parts 1254 through 1260 of this chapter. FOIA does 
not apply to these records. 

(D) Presidential records (created by 
Presidents holding office since 1981). 

This part and parts 1254 through 1270 of this chap-
ter. FOIA applies to these records 5 years after 
the President leaves office. However a Presi-
dent may invoke exemptions under the Presi-
dential Records Act which would extend this up 
to 12 years after the President leaves office. 

(E) Documents created by Presidents 
holding office before 1981 and housed 
in a NARA Presidential library. 

The deed of gift under which they were given to 
NARA. These documents are not Federal 
records and FOIA does not apply to these mate-
rials. 

(F) Nixon Presidential materials Part 1275 of this chapter. FOIA does not apply to 
these materials. 

§ 1250.8 Does NARA provide access to 
all the executive branch records 
housed at NARA facilities? 

(a) NARA provides access to the 
records NARA creates (operational 
records) and records originating in 
other Federal agencies that have been 
transferred to the legal custody of the 
Archivist of the United States (archi-
val records). 

(b) Twentieth-century personnel and 
medical records of former members of 
the military and of former civilian em-
ployees of the Federal government are 
held at NARA’s National Personnel 
Records Center (NPRC), located in St. 
Louis, Missouri. These records remain 
in the legal custody of the agencies 
that created them and access to them 
is governed by the FOIA and other ac-
cess regulations of the creating agen-
cies. The NPRC processes FOIA re-
quests under authority delegated by 
the originating agencies, not under the 
provisions of this part. 

(c) In our national and regional 
records centers, NARA stores records 
that agencies no longer need for day- 
to-day business. These records remain 
in the legal custody of the agencies 
that created them. Access to these 
records is through the originating 
agency. NARA does not process FOIA 
requests for these records. 

§ 1250.10 Do I need to use FOIA to gain 
access to records at NARA? 

(a) Most archival records held by 
NARA are available to the public for 

research without filing a FOIA request. 
You may either visit a NARA facility 
as a researcher to view and copy 
records or you may write to request 
copies of specific records. 

(b) If you are seeking access to archi-
val records that are restricted and not 
available to the public, you may need 
to file a FOIA request or a mandatory 
review request (see part 1254 of this 
chapter for procedures for accessing 
classified records) to gain access to 
these materials. If you make a ref-
erence request for restricted records, 
we may ask that you change your ref-
erence request to a FOIA request or a 
mandatory review request. See 36 CFR 
1254.46 for information on filing manda-
tory review requests. 

(c) You must file a FOIA request 
when you request access to NARA oper-
ational records that are not already 
available to the public. 

§ 1250.12 What types of records are 
available in NARA’s FOIA Reading 
Room? 

(a) NARA makes available for public 
inspection and copying the following 
materials described in subsection (a)(2) 
of the FOIA: 

(1) Final NARA orders; 
(2) Written statements of NARA pol-

icy that are not published in the FED-
ERAL REGISTER; 

(3) Operational staff manuals and in-
structions to staff that affect members 
of the public; 
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(4) Copies of records requested 3 or 
more times under FOIA and other 
records that have been or are likely to 
become the subject of subsequent FOIA 
requests for substantially the same 
records; 

(5) An index, updated quarterly, to 
these materials. 

(b) These materials are available dur-
ing normal working hours at the NARA 
facility where the records are located. 
See 36 CFR parts 1253 and 1254 for a 
fuller description of NARA facilities 
and research room procedures. 

(c) Any of this material that was cre-
ated after October 31, 1996, will also be 
placed on NARA’s web site at http:// 
www.archives.gov/researchlroom/ 
foialreadinglroom/ 
foialreadinglroom.html. 

(d) For paper copies of the index to 
these materials write the NARA FOIA 
Officer at the address listed in 
§ 1250.22(d). 

[66 FR 16376, Mar. 23, 2001, as amended at 67 
FR 43253, June 27, 2002] 

§ 1250.14 If I do not use FOIA to re-
quest records, will NARA treat my 
request differently? 

Whether you choose to invoke the 
FOIA or not, NARA will respond as 
promptly as possible to your request. 

Subpart B—How To Access 
Records Under FOIA 

§ 1250.20 What do I include in my 
FOIA request? 

In your FOIA request, you must: 
(a) Describe the records you wish to 

access in enough detail to allow NARA 
staff to find them. The more informa-
tion you provide, the better possibility 
NARA has of finding the records you 
are seeking. Information that will help 
us find the records includes: 

(1) The agencies, offices, or individ-
uals involved; and 

(2) The approximate date when the 
records were created. 

(b) Include your name and full mail-
ing address. If possible, please include 
a phone number or email address as 
well. This information will allow us to 
reach you faster if we have any ques-
tions about your request. 

(c) Mark both your letter and enve-
lope with the words ‘‘FOIA Request.’’ 

§ 1250.22 Where do I send my FOIA re-
quest? 

(a) For requests for archival records 
in the Washington, DC, area, mail your 
request to the Chief, Special Access 
and FOIA Staff (NWCTF), Room 6350, 
National Archives and Records Admin-
istration, 8601 Adelphi Road, College 
Park, MD 20740-6001. 

(b) For archival records in any of 
NARA’s regional records services fa-
cilities, send the FOIA request to the 
director of the facility in which the 
records are located. The addresses for 
these facilities are listed in 36 CFR 
1253.7. 

(c) For Presidential records subject 
to FOIA, mail your request to the di-
rector of the library in which the 
records are located. The addresses for 
these facilities are listed in 36 CFR 
1253.3. 

(d) For the operational records of any 
NARA unit except the Office of the In-
spector General, mail your request to 
the NARA FOIA Officer (NGC), Room 
3110, National Archives and Records 
Administration, 8601 Adelphi Road, 
College Park, MD 20740-6001. 

(e) For records of the Inspector Gen-
eral write to Office of the Inspector 
General (OIG), FOIA Request, Room 
1300, National Archives and Records 
Administration, 8601 Adelphi Road, 
College Park, MD 20740-6001. 

(f) If you are unable to determine 
where to send your request, send it to 
the NARA FOIA Officer (NGC), Room 
3110, National Archives and Records 
Administration, 8601 Adelphi Road, 
College Park, MD 20740-6001. That of-
fice will forward your request to the of-
fice(s) that have the records you are 
seeking. Your request will be consid-
ered received when it reaches the prop-
er office’s FOIA staff. 

§ 1250.24 Will you accept a FOIA re-
quest through email? 

Yes, send email FOIA requests to 
http://www.archives.gov/globallpages/ 
inquirelform.html. You must indicate 
in the subject line of your email mes-
sage that you are sending a FOIA re-
quest. The body of the message must 
contain all of the information listed in 
§ 1250.20. 

[66 FR 16376, Mar. 23, 2001, as amended at 67 
FR 43253, June 27, 2002] 
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§ 1250.26 How quickly will NARA re-
spond to my FOIA request? 

(a) NARA will make an initial re-
sponse to all FOIA requests within 20 
working days. The initial response will 
inform requesters of any complexity in 
processing their request, which may 
lengthen the time required to reach a 
final decision on the release of the 
records. 

(b) In most cases, NARA will make a 
decision on the release of the records 
you requested within the 20 working 
days. If unusual circumstances prevent 
us from making a decision within 20 
working days, we will inform you in 
writing how long it will take us to 
complete your request. Unusual cir-
cumstances are the need to: 

(1) Search for and collect the records 
from field facilities; 

(2) Search for, collect, and review a 
voluminous amount of records which 
are part of a single request; or 

(3) Consult with another agency be-
fore releasing records. 

(c) If we are extending the deadline 
for more than an additional 10 working 
days, we will ask you if you wish to 
modify your request so that we can 
meet the deadline. If you do not agree 
to modify your request, we will work 
with you to arrange an alternative 
time schedule for review and release. 

(d) If you have requested records that 
we do not have the authority to release 
without consulting another agency 
(e.g. security-classified records), we 
will refer copies of the documents to 
the appropriate agency. NARA will 
send you an initial response to your 
FOIA requests within 20 working days 
informing you of this referral. How-
ever, the final response to your FOIA 
can only be made when the agency to 
which we have referred the documents 
responds to us. 

(e) If you have requested Presidential 
records and NARA decides to grant you 
access, NARA must inform the incum-
bent and former Presidents of our in-
tention to disclose information from 
those records. After receiving the no-
tice, the incumbent and former Presi-
dents have 30 days in which to decide 
whether or not to invoke Executive 
privilege to deny access to the infor-
mation. NARA will send you an initial 
response to your FOIA request within 

20 working days informing you of the 
status of your request. However, the 
final response to your FOIA can only 
be made at the end of the 30-day Presi-
dential notification period. 

(f) If you have requested records con-
taining confidential commercial infor-
mation that is less than 10 years old, 
we will contact the submitter of the re-
quested information. NARA will send 
you an initial response to your FOIA 
request within 20 working days inform-
ing you of our actions. See § 1250.82 for 
the time allowed the submitter to ob-
ject to the release of confidential com-
mercial information. If the records 
contain confidential commercial infor-
mation that is 10 years old or older, 
NARA staff will not contact the sub-
mitter, but will process the request 
under normal FOIA procedures. 

§ 1250.28 Will NARA ever expedite the 
review of the records I requested? 

(a) In certain cases NARA will move 
your FOIA request or appeal to the 
head of our FOIA queue. We will do 
this for any of the following reasons: 

(1) A reasonable expectation of an 
imminent threat to an individual’s life 
or physical safety; 

(2) A reasonable expectation of an 
imminent loss of a substantial due 
process right; or 

(3) An urgent need to inform the pub-
lic about an actual or alleged Federal 
government activity (this last cri-
terion applies only to those requests 
made by a person primarily engaged in 
disseminating information to the pub-
lic). 

(b) NARA can expedite requests, or 
segments of requests, only for records 
over which we have control. If NARA 
must refer a request to another agency, 
we will so inform you and suggest that 
you seek expedited review from that 
agency. We cannot expedite requests 
for Presidential records or shorten the 
30-day Presidential notification period. 

§ 1250.30 How do I request expedited 
processing? 

You must submit a statement, cer-
tified to be true and correct to the best 
of your knowledge, explaining the basis 
of your need for expedited processing. 
All such requests must be sent to the 

VerDate Mar<15>2010 12:12 Sep 29, 2011 Jkt 223139 PO 00000 Frm 00916 Fmt 8010 Sfmt 8010 Y:\SGML\223139.XXX 223139er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



907 

National Archives and Records Administration § 1250.36 

appropriate official at the address list-
ed in § 1250.22. You may request expe-
dited processing when you first request 
records or at any time during our proc-
essing of your request. 

§ 1250.32 How quickly will NARA proc-
ess an expedited request? 

We will respond to you within 10 days 
of our receipt of your request for expe-
dited processing. If we grant your re-
quest, the NARA office responsible for 
the review of the requested records will 
process your request as quickly as pos-
sible. If we deny your request for expe-
dited processing and you decide to ap-
peal our denial, we will also expedite 
our review of your appeal. 

§ 1250.34 How will I know if NARA is 
going to release the records I re-
quested? 

Once NARA decides to release the re-
quested records, in whole or in part, we 
will inform you in writing. Our re-
sponse will tell you how much respon-
sive material we found, where you may 
review the records, and the copying or 
other charges due. If the records you 

sought were released only in part, we 
will estimate, if possible, the amount 
of the withheld information. Also, if we 
deny any part of your request, our re-
sponse will explain the reasons for the 
denial, which FOIA exemptions apply, 
and your right to appeal our decisions. 

§ 1250.36 When will NARA deny a FOIA 
request? 

The FOIA contains nine exemptions 
under which information may be ex-
empted from release. Given the age and 
nature of archival records, many of 
these exemptions apply to only a few of 
the records in our custody. We will 
only withhold information where we 
must (such as information which re-
mains classified, or information which 
is specifically closed by statute) or we 
reasonably foresee that disclosure 
would cause a harm. In addition if only 
part of a record must be withheld, 
NARA will provide access to the rest of 
the information in the record. Cat-
egories of information that may be ex-
empt from disclosure under the FOIA 
are as follows: 

SECTION OF THE FOIA: REASON FOR EXEMPTION: 

5 U.S.C. 552(b)(1) Specifically authorized under criteria established by an Execu-
tive order to be kept secret in the interest of national defense 
or foreign policy and are in fact properly classified under the 
Executive order. 

5 U.S.C. 552(b)(2) Related solely to the internal personnel rules and practices of 
an agency. 

5 U.S.C. 552(b)(3) Specifically exempted from disclosure by statute (other than 
section 552b of this title), provided that the statute: 

(A) Requires that the matters be withheld from the public in 
such a manner as to leave no discretion on the issue; or 

(B) Establishes particular criteria for withholding or refers to 
particular types of matters to be withheld. 

5 U.S.C. 552(b)(4) Trade secrets and commercial or financial information obtained 
from a person that are privileged or confidential. 

5 U.S.C. 552(b)(5) Inter-agency or intra-agency memorandums or letters which 
would not be available by law to a party other than an agency 
in litigation with the agency. 

5 U.S.C. 552(b)(6) Personnel and medical files and similar files the disclosure of 
which would constitute a clearly unwarranted invasion of per-
sonal privacy. 
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SECTION OF THE FOIA: REASON FOR EXEMPTION: 

5 U.S.C. 552(b)(7) Records or information compiled for law enforcement purposes, 
but only to the extent that the production of such law enforce-
ment records or information: 

(A) Could reasonably be expected to interfere with enforcement 
proceedings: 

(B) Would deprive a person of a right to a fair trial or an impar-
tial adjudication; 

(C) Could reasonably be expected to constitute an unwarranted 
invasion of personal privacy; 

(D) Could reasonably be expected to disclose the identity of a 
confidential source, including a State, local, or foreign agency 
or authority or any private institution which furnished infor-
mation on a confidential basis, and, in the case of a record or 
information compiled by a criminal law enforcement author-
ity in the course of a criminal investigation, or by an agency 
conducting lawful national security intelligence investigation, 
information furnished by a confidential source; 

(E) Would disclose techniques and procedures for law enforce-
ment investigations or prosecutions, or would disclose guide-
lines for law enforcement investigations or prosecutions if 
such disclosure could reasonably be expected to risk cir-
cumvention of the law; or 

(F) Could reasonably be expected to endanger the life or physical 
safety of any individual. 

5 U.S.C. 552(b)(8) Contained in or related to examination, operating, or condition 
reports prepared by, on behalf of, or for the use of an agency 
responsible for the regulation or supervision of financial insti-
tutions. 

5 U.S.C. 552(b)(9) Geological and geophysical information and data, including 
maps, concerning wells. 

§ 1250.38 In what format will NARA 
provide copies? 

After all applicable fees are paid, 
NARA will provide you copies of 
records in the format you request if the 
records already exist in that format, or 
if they are readily reproducible in the 
format you request. 

Subpart C—Fees 

§ 1250.50 Will I be charged for my 
FOIA request? 

(a) Fees and fee waivers for FOIA re-
quests for NARA operational records 
are listed in this subpart. 

(b) Fees for FOIA requests for NARA 
archival records are listed in 36 CFR 
part 1258. 

§ 1250.52 How much will I have to pay 
for a FOIA request for NARA oper-
ational records? 

(a) If you are a commercial use re-
quester, we will charge you fees for 
searching, reviewing, and copying. 

(b) If you are an educational or sci-
entific institution requester, or a mem-
ber of the news media, we will charge 
you fees for copying. However, we will 
not charge you for copying the first 100 
pages. 

(c) If you do not fall into either of 
the categories in paragraphs (a) and (b) 
of this section, then we will charge you 
search and copying fees. However, we 
will not charge you for the first 2 hours 
of search time or for copying the first 
100 pages. 

§ 1250.54 General information on fees 
for NARA operational records. 

(a) NARA is able to make most of its 
records available for examination at 
the NARA facility where the records 
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are located. Whenever this is possible, 
you may review the records in a NARA 
research room at that facility. 

(b) If you want NARA to supply you 
with copies, we will normally require 
you to pay all applicable fees in ac-
cordance with § 1250.52 before we pro-
vide you with the copies. 

(c) NARA may charge search fees 
even if the records are not releasable or 
even if we do not find any responsive 
records during our search. 

(d) If you are entitled to receive 100 
free pages, but the records cannot be 
copied onto standard size (8.5″ by 11″) 
photocopy paper, we will copy them on 
larger paper and will reduce your copy 
fee by the normal charge for 100 stand-
ard size photocopies. If the records are 
not on textual media (e.g., photographs 
or electronic files) we will provide the 
equivalent of 100 pages of standard size 
paper copies for free. 

(e) We will not charge you any fee if 
the total costs are $10 or less. 

(f) If estimated search or review fees 
exceed $50, we will contact you. If you 
have specified a different limit that 
you are willing to spend, we will con-
tact you only if we estimate the fees 
will exceed that amount. 

(g) If you have failed to pay FOIA 
fees in the past, we will require you to 
pay your past-due bill before we begin 
processing your request. If we estimate 
that your fees may be greater than 
$250, we may require payment or a de-
posit before we begin processing your 
request. 

(h) If we determine that you (acting 
either alone or with others) are break-
ing down a single request into a series 
of requests in order to avoid or reduce 
fees, we may aggregate all these re-
quests in calculating the fees. 

§ 1250.56 Fee schedule for NARA oper-
ational records. 

In responding to FOIA requests for 
operational records, NARA will charge 
the following fees, where applicable, 
unless we have given you a reduction 
or waiver of fees under § 1250.60. 

(a) Search fees—(1) Manual searching 
of records. When the search is relatively 
straightforward and can be performed 
by a clerical or administrative em-
ployee, the search rate is $16 per hour 
(or fraction thereof). When the request 

is more complicated and must be done 
by a professional employee of NARA, 
the rate is $33 per hour (or fraction 
thereof) 

(2) Computer searching. This is the ac-
tual cost to NARA of operating the 
computer and the salary of the oper-
ator. When the search is relatively 
straightforward and can be performed 
by a clerical or administrative em-
ployee, the search rate is $16 per hour 
(or fraction thereof). When the request 
is more complicated and must be done 
by a professional employee of NARA, 
the rate is $33 per hour (or fraction 
thereof). 

(b) Review fees. (1) Review fees are 
charged for time spent examining all 
documents that are responsive to a re-
quest to determine if any are exempt 
from release and to determine if NARA 
will release exempted records. 

(2) The review fee is $33 per hour (or 
fraction thereof). 

(3) NARA will not charge review fees 
for time spent resolving general legal 
or policy issues regarding the applica-
tion of exemptions. 

(c) Reproduction fees—(1) Self-service 
photocopying. At NARA facilities with 
self-service photocopiers, you may 
make reproductions of released paper 
documents for 15 cents per page. 

(2) Photocopying standard size pages. 
This charge is 20 cents per page when 
NARA produces the photocopies. 

(3) Reproductions of electronic records. 
The direct costs to NARA for staff time 
for programming, computer operations, 
and printouts or electromagnetic 
media to reproduce the requested infor-
mation will be charged to requesters. 
When the work is relatively straight-
forward and can be performed by a cler-
ical or administrative employee, the 
rate is $16 per hour (or fraction there-
of). When the request is more com-
plicated and must be done by a profes-
sional employee of NARA, the rate is 
$33 per hour (or fraction thereof). 

(4) Copying other media. This is the di-
rect cost to NARA of the reproduction. 
Specific charges will be provided upon 
request. 

§ 1250.58 Does NARA ever waive FOIA 
fees for NARA operational records? 

(a) NARA will waive or reduce your 
fees for NARA operational records only 
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if your request meets both of the fol-
lowing criteria: 

(1) The request is in the public inter-
est (i.e., information likely to con-
tribute significantly to public under-
standing of the operations and activi-
ties of the government); and 

(2) The request is not primarily in 
your commercial interest. 

(b) All requests for fee waivers or re-
ductions must be made at the time of 
the initial FOIA request. All requests 
must include the grounds for request-
ing the reduction or elimination of 
fees. 

§ 1250.60 How will NARA determine if 
I am eligible for a fee waiver for 
NARA operational records? 

(a) If you request a fee waiver, NARA 
will consider the following in reviewing 
how your request meets the public in-
terest criteria in § 1250.58(a)(1): 

(1) How do the records pertain to the 
operations and activities of the Federal 
Government? 

(2) Will release reveal any meaning-
ful information about Federal Govern-
ment activities that is not already pub-
licly known? 

(3) Will disclosure to you advance the 
understanding of the general public on 
the issue? 

(4) Do you have expertise in or a 
thorough understanding of these 
records? 

(5) Will you be able to disseminate 
this information to a broad spectrum 
of the public? 

(6) Will disclosure lead to a signifi-
cantly greater understanding of the 
Government by the public? 

(b) After reviewing your request and 
determining that there is a substantial 
public interest in release, NARA will 
also review it to determine if it fur-
thers your commercial interests. If it 
does, you are not eligible for a fee 
waiver. 

Subpart D—Appeals 

§ 1250.70 What are my appeal rights 
under FOIA? 

You may appeal any of the following 
decisions: 

(a) The refusal to release a record, ei-
ther in whole or in part; 

(b) The determination that a record 
does not exist or cannot be found; 

(c) The determination that the record 
you sought was not subject to the 
FOIA; 

(d) The denial of a request for expe-
dited processing; or 

(e) The denial of a fee waiver request. 

§ 1250.72 How do I file an appeal? 

(a) All appeals must be in writing and 
received by NARA within 35 calendar 
days of the date of NARA’s denial let-
ter. Mark both your letter and enve-
lope with the words ‘‘FOIA Appeal,’’ 
and include a copy of your initial re-
quest and our denial. 

(b) In your appeal, explain why we 
should release the records, grant your 
fee waiver request, or expedite the 
processing of your request. If we were 
not able to find the records you want-
ed, explain why you believe our search 
was inadequate. If we denied you access 
to records and told you that those 
records were not subject to FOIA, 
please explain why you believe the 
records are subject to FOIA. 

§ 1250.74 Where do I send my appeal? 

(a) If NARA’s Inspector General de-
nied your request, send your appeal to 
the Archivist of the United States, 
(ATTN: FOIA Appeal Staff), Room 4200, 
National Archives and Records Admin-
istration, 8601 Adelphi Road, College 
Park, Maryland 20740-6001. 

(b) Send all other appeals to the Dep-
uty Archivist of the United States, 
(ATTN: FOIA Appeal Staff), Room 4200, 
National Archives and Records Admin-
istration, 8601 Adelphi Road, College 
Park, Maryland 20740-6001. 

(c) Denials under FOIA of access to 
national security information 
accessioned into the National Archives 
of the United States are made by des-
ignated officials of the originating or 
responsible agency or by NARA under a 
written delegation of authority. You 
must appeal determinations that 
records remain classified for reasons of 
national security to the agency with 
responsibility for protecting and de-
classifying that information. NARA 
will provide you with the necessary ap-
peal information in those cases. You 
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can find additional information on ac-
cess to national security classified 
records at NARA in 36 CFR part 1254. 

§ 1250.76 May I email my FOIA appeal? 
Yes, you may submit a FOIA appeal 

via email to http://www.archives.gov/ 
globallpages/inquirelform.html. You 
must put the words ‘‘FOIA Appeal’’ in 
the subject line of your email message. 
The body of your message must con-
tain the information in § 1250.72(b). 

[66 FR 16376, Mar. 23, 2001, as amended at 67 
FR 43253, June 27, 2002] 

§ 1250.78 How does NARA handle ap-
peals? 

NARA will respond to your appeal 
within 20 working days after its receipt 
of the appeal by NARA. If we reverse or 
modify our initial decision, we will in-
form you in writing and reprocess your 
request. If we do not change our initial 
decision, our response to you will ex-
plain the reasons for our decision, any 
FOIA exemptions that apply, and your 
right to judicial review of our decision. 

Subpart E—Special Situations 
§ 1250.80 How does a submitter iden-

tify records containing confidential 
commercial information? 

When a person submits records that 
contain confidential commercial infor-
mation to NARA, that person may 
state in writing that all or part of the 
records are exempt from disclosure 
under exemption (b)(4) of the FOIA. 

§ 1250.82 How will NARA handle a 
FOIA request for confidential com-
mercial information? 

If NARA receives a FOIA request for 
records containing confidential com-
mercial information or for records that 
we believe may contain confidential 
commercial information and if the in-
formation is less than 10 years old, we 
will follow these procedures: 

(a) If, after reviewing the records in 
response to a FOIA request, we believe 
that the records may be opened, we 
will make reasonable efforts to inform 
the submitter of this. When the request 
is for information from a single or 
small number of submitters, NARA 
will send a notice via registered mail 
to the submitter’s last known address. 

Our notice to the submitter will in-
clude a copy of the FOIA request and 
will tell the submitter the time limits 
and procedures for objecting to the re-
lease of the requested material. 

(b) The submitter will have 5 working 
days from the receipt of our notice to 
object to the release and to explain the 
basis for the objection. The NARA 
FOIA Officer may extend this period 
for an additional 5 working days. 

(c) NARA will review and consider all 
objections to release that are received 
within the time limit. If we decide to 
release the records, we will inform the 
submitter in writing. This notice will 
include copies of the records as we in-
tend to release them and our reasons 
for deciding to release. We will also in-
form the submitter that we intend to 
release the records 10 working days 
after the date of the notice unless a 
U.S. District Court forbids disclosure. 

(d) If the requester files a lawsuit 
under the FOIA for access to any with-
held records, we will inform the sub-
mitter. 

(e) We will notify the requester when-
ever we notify the submitter of the op-
portunity to object or to extend the 
time for objecting. 

PART 1251—TESTIMONY BY NARA 
EMPLOYEES RELATING TO AGEN-
CY INFORMATION AND PRO-
DUCTION OF RECORDS IN LEGAL 
PROCEEDINGS 

Sec. 
1251.1 What is the purpose of this part? 
1251.2 To what demands does this part 

apply? 
1251.3 What definitions apply to this part? 
1251.4 May employees provide records or 

give testimony in response to a demand 
without authorization? 

1251.6 How does the General Counsel deter-
mine whether to comply with a demand 
for records or testimony? 

1251.8 Who is authorized to accept service of 
a subpoena demanding the production of 
records or testimony? 

1251.10 What are the filing requirements for 
a demand for documents or testimony? 

1251.12 How does NARA process your de-
mand? 

1251.14 Who makes the final determination 
on compliance with demands for records 
or testimony? 

1251.16 Are there any restrictions that apply 
to testimony? 
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1251.18 Are there any restrictions that apply 
to the production of records? 

1251.20 Are there any fees associated with 
providing records or testimony? 

1251.22 Are there penalties for providing 
records or testimony in violation of this 
part? 

AUTHORITY: 44 U.S.C. 2104; 44 U.S.C. 2108; 44 
U.S.C. 2109; 44 U.S.C. 2111 note; 44 U.S.C. 2112; 
44 U.S.C. 2116; 44 U.S.C. ch. 22; 44 U.S.C. 3103. 

SOURCE: 73 FR 79393, Dec. 29, 2008, unless 
otherwise noted. 

§ 1251.1 What is the purpose of this 
part? 

(a) This part provides the policies 
and procedures to follow when submit-
ting a demand to an employee of the 
National Archives and Records Admin-
istration (NARA) to produce records or 
provide testimony relating to agency 
information in connection with a legal 
proceeding. You must comply with 
these requirements when you request 
the release or disclosure of records or 
agency information. 

(b) The National Archives and 
Records Administration intends these 
provisions to: 

(1) Promote economy and efficiency 
in its programs and operations; 

(2) Minimize NARA’s role in con-
troversial issues not related to its mis-
sion; 

(3) Maintain NARA’s impartiality 
among private litigants when NARA is 
not a named party; and 

(4) Protect sensitive, confidential in-
formation and the deliberative proc-
esses of NARA. 

(c) In providing for these require-
ments, NARA does not waive the sov-
ereign immunity of the United States. 

(d) This part provides guidance for 
the internal operations of NARA. It 
does not create any right or benefit, 
substantive or procedural, that a party 
may rely upon in any legal proceeding 
against the United States. 

§ 1251.2 To what demands does this 
part apply? 

This part applies to demands to 
NARA employees for factual, opinion, 
or expert testimony relating to agency 
information or for production of 
records in legal proceedings whether or 
not NARA is a named party. However, 
it does not apply to: 

(a) Demands upon or requests for a 
NARA employee to testify as to facts 
or events that are unrelated to his or 
her official duties and that are unre-
lated to the functions of NARA; 

(b) Demands upon or requests for a 
former NARA employee to testify as to 
matters in which the former employee 
was not directly or materially involved 
while at NARA; 

(c) Requests for the release of, or ac-
cess to, records under the Freedom of 
Information Act, 5 U.S.C. 552, as 
amended; the Privacy Act, 5 U.S.C. 
552a; the Federal Records Act, 44 U.S.C. 
chs. 21, 29, 31, 33; the Presidential 
Records Act, 44 U.S.C. ch. 22; or the 
Presidential Recordings and Materials 
Preservation Act, 44 U.S.C. 2111 note; 

(d) Demands for records or testimony 
in matters before the Equal Employ-
ment Opportunity Commission or the 
Merit Systems Protection Board; and 

(e) Congressional demands and re-
quests for testimony or records. 

§ 1251.3 What definitions apply to this 
part? 

The following definitions apply to 
this part: 

Court of competent jurisdiction means, 
for purposes of this part, the judge or 
some other competent entity, as au-
thorized by statute or regulation or 
other lawful means, and not simply by 
an attorney or court clerk, must sign a 
demand for records the disclosure of 
which is constrained by the Privacy 
Act, 5 U.S.C. 552a because section 
(b)(11) of the Act requires appropriate 
authorization of a court of competent 
jurisdiction. See Doe v. Digenova, 779 
F.2d 74 (D.C. Cir. 1985); Stiles v. Atlanta 
Gas Light Company, 453 F. Supp. 798 
(N.D. Ga. 1978). 

Demand means a subpoena, or an 
order or other command of a court or 
other competent authority, for the pro-
duction, disclosure, or release of 
records in a legal proceeding, or for the 
appearance and testimony of a NARA 
employee in a legal proceeding. 

General Counsel means the General 
Counsel of NARA or a person to whom 
the General Counsel has delegated au-
thority under this part. General Coun-
sel also means the Inspector General of 
NARA (or a person to whom the Inspec-
tor General has delegated authority 
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under this part) when a demand is 
made for records of NARA’s Office of 
the Inspector General, or for the testi-
mony of an employee of NARA’s Office 
of the Inspector General. 

Legal proceeding means any matter 
before a court of law, administrative 
board or tribunal, commission, admin-
istrative law judge, hearing officer, 
legislative body, or other body that 
conducts a legal or administrative pro-
ceeding. Legal proceeding includes all 
phases of litigation. 

NARA means the National Archives 
and Records Administration. 

NARA employee or employee means: 
(1) Any current or former officer or 

employee of NARA, except that this 
definition does not include former 
NARA employees who are retained or 
hired as expert witnesses concerning, 
or who agree to testify about, matters 
available to the public or matters with 
which they had no specific involvement 
or responsibility during their employ-
ment with NARA; 

(2) Any other individual hired 
through contractual agreement by or 
on behalf of NARA or who has per-
formed or is performing services under 
such an agreement for NARA; 

(3) Any individual who served or is 
serving in any consulting or advisory 
capacity to NARA, whether formal or 
informal; and 

(4) Any individual who served or is 
serving in any volunteer or internship 
capacity to NARA. 

Records or agency information means: 
(1) Archival records, which are per-

manently valuable records of the 
United States Government that have 
been transferred to the legal custody of 
the Archivist of the United States; 

(2) Operational records, which are 
those records that NARA creates or re-
ceives in carrying out its mission and 
responsibilities as an executive branch 
agency. This does not include archival 
records as defined above in this sec-
tion; 

(3) All documents and materials 
which are NARA agency records under 
the Freedom of Information Act, 5 
U.S.C. 552, as amended; 

(4) Presidential records as defined in 
44 U.S.C. 2201; historical materials as 
defined in 44 U.S.C. 2101; records as de-

fined in 44 U.S.C. 2107 and 44 U.S.C. 
3301; 

(5) All other documents and mate-
rials contained in NARA files; and 

(6) All other information or materials 
acquired by a NARA employee in the 
performance of his or her official du-
ties or because of his or her official sta-
tus. 

Testimony means any written or oral 
statements, including depositions, an-
swers to interrogatories, affidavits, 
declarations, interviews, and state-
ments made by an individual in con-
nection with a legal proceeding. 

§ 1251.4 May employees provide 
records or give testimony in re-
sponse to a demand without author-
ization? 

No, except as otherwise permitted by 
§ 1251.14 of this part, no employee may 
produce records and information or 
provide any testimony relating to 
agency information in response to a de-
mand, or other legal request, without 
the prior, written approval of the Gen-
eral Counsel. 

§ 1251.6 How does the General Counsel 
determine whether to comply with 
a demand for records or testimony? 

The General Counsel may consider 
the following factors in determining 
whether or not to grant an employee 
permission to testify on matters relat-
ing to agency information, or permis-
sion to produce records in response to a 
demand: 

(a) NARA’s compliance with the de-
mand is required by federal law, regu-
lation or rule, or is otherwise per-
mitted by this part; 

(b) The purposes of this part are met; 
(c) Allowing such testimony or pro-

duction of records would be necessary 
to prevent a miscarriage of justice; 

(d) NARA has an interest in the deci-
sion that may be rendered in the legal 
proceeding; 

(e) Allowing such testimony or pro-
duction of records would assist or 
hinder NARA in performing its statu-
tory duties; 

(f) Allowing such testimony or pro-
duction of records would involve a sub-
stantial use of NARA resources; 

(g) Responding to the demand would 
interfere with the ability of NARA em-
ployees to do their work; 
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(h) Allowing such testimony or pro-
duction of records would be in the best 
interest of NARA or the United States; 

(i) The records or testimony can be 
obtained from the publicly available 
records of NARA or from other sources; 

(j) The demand is unduly burdensome 
or otherwise inappropriate under the 
applicable rules of discovery or the 
rules of procedure governing the case 
or matter in which the demand arose; 

(k) Disclosure would violate a stat-
ute, Executive Order or regulation; 

(l) Disclosure would reveal confiden-
tial, sensitive, or privileged informa-
tion, trade secrets or similar, confiden-
tial commercial or financial informa-
tion, otherwise protected information, 
or information which would otherwise 
be inappropriate for release; 

(m) Disclosure would impede or 
interfere with an ongoing law enforce-
ment investigation or proceeding, or 
compromise constitutional rights; 

(n) Disclosure would result in NARA 
appearing to favor one litigant over an-
other; 

(o) Disclosure relates to documents 
that were created by another agency; 

(p) A substantial Government inter-
est is implicated; 

(q) The demand is within the author-
ity of the party making it; 

(r) The demand is sufficiently spe-
cific to be answered; and 

(s) Other factors, as appropriate. 

§ 1251.8 Who is authorized to accept 
service of a subpoena demanding 
the production of records or testi-
mony? 

(a) Demands for testimony, except 
those involving an employee of NARA’s 
Office of the Inspector General, must 
be addressed to, and served on, the 
General Counsel, National Archives 
and Records Administration, Suite 
3110, 8601 Adelphi Road, College Park, 
MD 20740–6001. 

(b) Demands for the testimony of an 
employee of NARA’s Office of the In-
spector General must be addressed to, 
and served on, the Inspector General, 
National Archives and Records Admin-
istration, Suite 1300, 8601 Adelphi Road, 
College Park, MD 20740–6001. 

(c) Demands for the production of 
NARA operational records, except 
those of the Office of the Inspector 

General, must be addressed to, and 
served on, the General Counsel. 

(d) Demands for records of the In-
spector General must be addressed to, 
and served on, the Inspector General. 

(e) Demands for the production of 
records stored in a Federal Records 
Center (FRC), including the National 
Personnel Records Center, must be ad-
dressed to, and served on, the director 
of the FRC where the records are 
stored. NARA honors the demand to 
the extent required by law, if the agen-
cy having legal title to the records has 
not imposed any restrictions. If the 
agency has imposed restrictions, NARA 
notifies the authority issuing the de-
mand that NARA abides by the agency- 
imposed restrictions and refers the au-
thority to the agency for further ac-
tion. 

(f) Demands for the production of ma-
terials designated as Federal archival 
records, Presidential records or do-
nated historical materials adminis-
tered by NARA must be addressed to, 
and served on either: the Assistant Ar-
chivist for Records Services—Wash-
ington, DC (for records located in 
Headquarters); Director of Archival Op-
erations (for records located in the re-
gions); or the appropriate Presidential 
Library Director. 

(g) For matters in which the United 
States is a party, the Department of 
Justice should contact the General 
Counsel instead of submitting a de-
mand for records or testimony on its 
own or another agency’s behalf. 

(h) The demanding party is respon-
sible for complying with all service re-
quirements, including any additional 
requirements contained in the Federal 
Rules of Civil Procedure or other statu-
tory or regulatory authority. 

(i) Contact information for each 
NARA facility may be found at 36 CFR 
part 1253. 

§ 1251.10 What are the filing require-
ments for a demand for documents 
or testimony? 

You must comply with the following 
requirements, as appropriate, whenever 
you issue a demand to a NARA em-
ployee for records, agency information 
or testimony: 
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(a) Your demand must be in writing 
and must be served on the appropriate 
party as identified in § 1251.8. 

(b) Demands for production of records 
that are governed by the Privacy Act 
require authorization of a court of 
competent jurisdiction as defined in 
§ 1251.3. 

(c) Your written demand (other than 
a demand pursuant to the Federal 
Rules of Civil Procedure in a case in 
which NARA is a party, in which case 
you must comply with the require-
ments of that rule) must contain the 
following information: 

(1) The caption of the legal pro-
ceeding, docket number, and name and 
address of the court or other authority 
involved; 

(2) A copy of the complaint or equiva-
lent document setting forth the asser-
tions in the case and any other plead-
ing or document necessary to show rel-
evance; 

(3) A list of categories of records 
sought, a detailed description of how 
the information sought is relevant to 
the issues in the legal proceeding, and 
a specific description of the substance 
of the testimony or records sought; 

(4) A statement as to how the need 
for the information outweighs the need 
to maintain any confidentiality of the 
information and outweighs the burden 
on NARA to produce the records or pro-
vide testimony; 

(5) A statement indicating that the 
information sought is not available 
from another source, from other per-
sons or entities, or from the testimony 
of someone other than a NARA em-
ployee, such as a retained expert; 

(6) If testimony is requested, the in-
tended use of the testimony, a general 
summary of the desired testimony, and 
a showing that no document could be 
provided and used instead of testi-
mony; 

(7) A description of all previous deci-
sions, orders, or pending motions in the 
case that bear upon the relevance of 
the requested records or testimony; 

(8) The name, address, and telephone 
number of counsel to each party in the 
case; and 

(9) An estimate of the amount of 
time that the requester and other par-
ties may require with each NARA em-
ployee for time spent by the employee 

in connection with the request for tes-
timony. 

(d) NARA reserves the right to re-
quire additional information to process 
your demand. 

(e) Your demand (other than a de-
mand pursuant to the Federal Rules of 
Civil Procedure in a case in which 
NARA is a party, in which case you 
must comply with the requirements of 
that rule) should be submitted at least 
45 days before the date that records or 
testimony is required. Demands sub-
mitted in less than 45 days before 
records or testimony is required must 
be accompanied by a written expla-
nation stating the reasons for the late 
request and the reasons for expedited 
processing. 

(f) Failure to cooperate in good faith 
to enable the General Counsel to make 
an informed decision may serve as the 
basis for a determination not to com-
ply with your demand. 

(g) The information collection con-
tained in this section has been ap-
proved by the Office of Management 
and Budget under the Paperwork Re-
duction Act under the control number 
3095–0038. 

§ 1251.12 How does NARA process your 
demand? 

(a) After service of a demand for pro-
duction of records or for testimony, an 
appropriate NARA official reviews the 
demand and, in accordance with the 
provisions of this, determines whether, 
or under what conditions, to produce 
records or authorize the employee to 
testify on matters relating to agency 
information. 

(b) NARA processes demands in the 
order in which we receive them. NARA 
will not complete and return certifi-
cations, affidavits, or similar docu-
ments submitted with a demand for 
records, but if requested will certify 
records in accordance with NARA’s 
published fee schedule at 36 CFR part 
1258. Absent exigent or unusual cir-
cumstances, NARA responds within 45 
days from the date of receipt. The time 
for response depends upon the scope of 
the demand. 

(c) The General Counsel may grant a 
waiver of any procedure described by 
this part where a waiver is considered 
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necessary to promote a significant in-
terest of NARA or the United States or 
for other good cause. 

§ 1251.14 Who makes the final deter-
mination on compliance with de-
mands for records or testimony? 

The General Counsel makes the final 
determination on demands to employ-
ees for testimony. The appropriate 
NARA official authorized to accept 
service, as described in § 1251.8, makes 
the final determination on demands for 
the production of records. The NARA 
official notifies the requester and, as 
necessary, the court or other authority 
of the final determination and any con-
ditions that may be imposed on the re-
lease of records or information, or on 
the testimony of a NARA employee. If 
the NARA official deems it appropriate 
not to comply with the demand, the of-
ficial communicates the reasons for 
the noncompliance as appropriate. 

§ 1251.16 Are there any restrictions 
that apply to testimony? 

(a) The General Counsel may impose 
conditions or restrictions on the testi-
mony of NARA employees including, 
for example, limiting the areas of testi-
mony or requiring the requester and 
other parties to the legal proceeding to 
agree that the transcript of the testi-
mony will be kept under seal or will 
only be used or made available in the 
particular legal proceeding for which 
testimony was requested. The General 
Counsel may also require a copy of the 
transcript of testimony at the request-
er’s expense. 

(b) NARA may offer the employee’s 
written declaration instead of testi-
mony. 

(c) If authorized to testify pursuant 
to this part, an employee may testify 
as to facts within his or her personal 
knowledge, but, unless specifically au-
thorized to do so by the General Coun-
sel, the employee must not: 

(1) Disclose confidential or privileged 
information; or 

(2) For a current NARA employee, 
testify as an expert or opinion witness 
with regard to any matter arising out 
of the employee’s official duties or the 
functions of NARA unless testimony is 
being given on behalf of the United 
States. 

§ 1251.18 Are there any restrictions 
that apply to the production of 
records? 

(a) The General Counsel may impose 
conditions or restrictions on the re-
lease of records and agency informa-
tion, including the requirement that 
parties to the proceeding obtain a pro-
tective order or execute a confiden-
tiality agreement to limit access and 
any further disclosure. The terms of 
the protective order or of a confiden-
tiality agreement must be acceptable 
to the General Counsel. In cases where 
protective orders or confidentiality 
agreements have already been exe-
cuted, NARA may condition the release 
of records and agency information on 
an amendment to the existing protec-
tive order or confidentiality agree-
ment. 

(b) Typically, original NARA records 
will not be produced in response to a 
demand. Instead of the original 
records, NARA provides certified copies 
for evidentiary purposes (see 28 U.S.C. 
1733; 44 U.S.C. 2116). Such copies must 
be given judicial notice and must be 
admitted into evidence equally with 
the originals from which they were 
made (see 44 U.S.C. 2116). If the General 
Counsel so determines, under excep-
tional circumstances, original NARA 
records may be made available for ex-
amination in response to a demand, but 
they are not to be presented as evi-
dence. 

§ 1251.20 Are there any fees associated 
with producing records or pro-
viding testimony? 

(a) Generally. The General Counsel 
may condition the production of 
records or appearance for testimony 
upon advance payment of a reasonable 
estimate of the costs to NARA. 

(b) Fees for records. Fees for producing 
records include fees for searching, re-
viewing, and duplicating records, costs 
of attorney time spent in reviewing the 
demand or request, and expenses gen-
erated by materials and equipment 
used to search for, produce, and copy 
the responsive information. Costs for 
employee time are calculated on the 
basis of the hourly pay of the employee 
(including all pay, allowance, and bene-
fits). Fees for duplication are the same 
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as those charged by NARA in part 1258 
of this title. 

(c) Witness fees. Fees for attendance 
by a witness include fees, expenses, and 
allowances prescribed by the court’s 
rules. If no such fees are prescribed, 
witness fees are determined based upon 
the rule of the Federal district court 
closest to the location where the wit-
ness appears. 

(d) Payment of fees. (1) Witness fees 
for current NARA employees must be 
submitted to the General Counsel and 
made payable to the Treasury of the 
United States. 

(2) Fees for the production of records, 
including records certification fees, 
must be submitted to the official who 
makes the final determination on de-
mands for the production of records, as 
described in § 1251.14, and made payable 
to the National Archives Trust Fund 
(NATF). 

(3) Applicable fees paid to former 
NARA employees providing testimony 
should be paid directly to the former 
employee in accordance with 28 U.S.C. 
1821 or other applicable statutes. 

(e) Certification (authentication) of 
copies of records. NARA may certify 
that records are true copies in order to 
facilitate their use as evidence. Re-
quest certified copies from NARA at 
least 45 days before the date they are 
needed. We charge a certification fee 
for each document certified. 

(f) Waiver or reduction of fees. The 
General Counsel, in his or her sole dis-
cretion, may, upon a showing of good 
cause, waive or reduce any fees in con-
nection with the testimony, produc-
tion, or certification of records. 

(g) De minimis fees. Fees are not as-
sessed if the total charge is $10.00 or 
less, or as otherwise stated in NARA 
policy. 

§ 1251.22 Are there any penalties for 
providing records or testimony in 
violation of this part? 

(a) An employee who discloses offi-
cial records or information or gives 
testimony relating to official informa-
tion, except as expressly authorized by 
NARA or as ordered by a Federal court 
after NARA has had the opportunity to 
be heard, may face the penalties pro-
vided in 18 U.S.C. 641 and other applica-
ble laws. Additionally, former NARA 

employees are subject to the restric-
tions and penalties of 18 U.S.C. 207 and 
216. 

(b) A current NARA employee who 
testifies or produces official records 
and information in violation of this 
part is subject to disciplinary action. 

PART 1252—PUBLIC USE OF 
RECORDS, DONATED HISTORICAL 
MATERIALS, AND FACILITIES; 
GENERAL 

Sec. 
1252.1 Scope. 
1252.2 Definitions. 

AUTHORITY: 44 U.S.C. 2104(a). 

§ 1252.1 Scope. 
This subchapter prescribes rules and 

procedures governing the public use of 
records and donated historical mate-
rials in the custody of the National Ar-
chives and Records Administration 
(NARA). Except for part 1250, this sub-
chapter does not apply to current oper-
ating records of NARA. This sub-
chapter also prescribes rules and proce-
dures governing the public use of cer-
tain NARA facilities. 

[59 FR 29191, June 6, 1994] 

§ 1252.2 Definitions. 
The following definitions are estab-

lished for terms used in this sub-
chapter. 

Archives or archival records mean Fed-
eral records that have been determined 
by NARA to have sufficient historical 
or other value to warrant their contin-
ued preservation by the U.S. Govern-
ment, and have been transferred to the 
National Archives of the United States. 

Director means the head of a Presi-
dential library, the head of a Presi-
dential Materials Staff, the head of a 
NARA division, branch, archival cen-
ter, or unit responsible for servicing ar-
chival records, the head of a regional 
archives, or the head of a Federal 
records center. 

Documents mean, for purposes of part 
1254 of this chapter, archives, FRC 
records, donated historical materials, 
Nixon Presidential historical mate-
rials, and Presidential records, regard-
less of the media on which they are 
contained. Document form may include 
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paper, microforms, photographs, sound 
recordings, motion pictures, maps, 
drawings, and electronic files. 

Donated historical materials means 
books, correspondence, documents, pa-
pers, pamphlets, magnetic tapes, pic-
tures, photographs, plats, maps, films, 
motion pictures, sound recordings, and 
other documental media having histor-
ical or commemorative value accepted 
by NARA from a source other than an 
agency of the U.S. Government. 

Federal records center includes the 
Washington National Records Center, 
the National Personnel Records Center, 
and the Federal records centers listed 
in § 1253.6 of this chapter. 

Federal records center records (FRC 
records) mean records which, pending 
their transfer to the National Archives 
of the United States or their disposi-
tion in any other manner authorized by 
law, have been transferred to a Federal 
records center operated by NARA. 

Nixon Presidential historical materials 
has the meaning specified in § 1275.16 of 
this chapter. 

Presidential records has the meaning 
specified in § 1270.14 of this chapter. 

Records mean records or microfilm 
copies of records transferred to NARA 
under 44 U.S.C. 2107 and 3103; namely, 
archives and Federal records center 
records as the terms are defined in 
§ 1252.2. The term records does not in-
clude current operating records of 
NARA, the public availability of which 
is governed by part 1250 of this chapter, 
or donated historical materials as de-
fined in this section. 

Researcher means a person who has 
been granted access to original docu-
ments or copies of documents. 

[33 FR 4885, Mar. 22, 1968, 42 FR 13022, Mar. 8, 
1977, and 49 FR 33253, Aug. 22, 1984. Redesig-
nated and amended at 50 FR 15723, 15726, Apr. 
19, 1985; 59 FR 29191, June 6, 1994] 

PART 1253—LOCATION OF NARA 
FACILITIES AND HOURS OF USE 

Sec. 
1253.1 National Archives Building. 
1253.2 National Archives at College Park. 
1253.3 Presidential Libraries. 
1253.4 Washington National Records Center. 
1253.5 National Personnel Records Center. 
1253.6 Records Centers. 
1253.7 Regional Archives. 
1253.8 Federal Register. 

1253.9 Federal Holidays. 
1253.10 Notification Process for Changes in 

Hours. 

AUTHORITY: 44 U.S.C. 2104(a). 

SOURCE: 75 FR 71545, Nov. 24, 2010, unless 
otherwise noted. 

§ 1253.1 National Archives Building. 

The National Archives Building is lo-
cated at 700 Pennsylvania Avenue, 
NW., Washington, DC 20408. Hours for 
the Research Center and the Central 
Research Room are posted at http:// 
www.archives.gov. The exhibit areas’ 
hours of operation are also posted at 
http://www.archives.gov. Last admission 
to the exhibit areas of the building will 
be no later than 30 minutes before the 
stated closing hour. The phone number 
for the National Archives Building is 
202–357–5000. 

§ 1253.2 National Archives at College 
Park. 

The National Archives at College 
Park is located at 8601 Adelphi Road, 
College Park, MD 20740–6001. Hours for 
the Research Center are posted at 
http://www.archives.gov. The phone 
number for the Research Center is 800– 
234–8861. 

§ 1253.3 Presidential Libraries. 

Hours for the Presidential libraries’ 
research rooms are posted at http:// 
www.archives.gov. The Presidential li-
brary museums are open every day ex-
cept Thanksgiving, December 25, and 
January 1 (with the exception of the 
Lyndon Baines Johnson Library which 
is only closed December 25). For more 
specific information about museum 
hours, please contact the libraries di-
rectly or visit the NARA Web site at 
http://www.archives.gov. Contact infor-
mation for each library is as follows: 

(a) Herbert Hoover Library is located 
at 210 Parkside Dr., West Branch, IA 
(mailing address: P.O. Box 488, West 
Branch, IA 52358–0488). The phone num-
ber is 319–643–5301 and the fax number 
is 319–643–6045. The e-mail address is 
hoover.library@nara.gov. 

(b) Franklin D. Roosevelt Library is 
located at 4079 Albany Post Rd., Hyde 
Park, NY 12538–1999. The phone number 
is 800–FDR–VISIT or 845–486–7770 and 
the fax number is 845–486–1147. The e- 
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mail address is roo-
sevelt.library@nara.gov. 

(c) Harry S. Truman Library is lo-
cated at 500 W. U.S. Hwy 24, Independ-
ence, MO 64050–1798. The phone number 
is 800–833–1225 or 816–268–8200 and the 
fax number is 816–268–8295. The e-mail 
address is truman.library@nara.gov. 

(d) Dwight D. Eisenhower Library is 
located at 200 SE. Fourth Street, Abi-
lene, KS 67410–2900. The phone number 
is 877–RING–IKE or 785–263–4751 and the 
fax number is 785–263–6718. The e-mail 
address is eisenhower.library@nara.gov. 

(e) John Fitzgerald Kennedy Library 
is located at Columbia Point, Boston, 
MA 02125–3398. The phone number is 
866–JFK–1960 or 617–514–1600 and the fax 
number is 617–514–1652. The e-mail ad-
dress is kennedy.library@nara.gov. 

(f) Lyndon Baines Johnson Library 
and Museum is located at 2313 Red 
River St., Austin, TX 78705–5702. The 
phone number is 512–721–0200 and the 
fax number is 512–721–0170. The e-mail 
address is johnson.library@nara.gov. 

(g) Richard Nixon Library, California 
is located at 18001 Yorba Linda Boule-
vard, Yorba Linda, CA 92886–3903. The 
phone number is 714–983–9120 and the 
fax number is 714–983–9111. The e-mail 
address is nixon@nara.gov. Richard 
Nixon Library, Maryland is located at 
8601 Adelphi Road, College Park, MD 
20740–6001. The phone number is 301– 
837–3290 and the fax number is 301–837– 
3202. The e-mail address is 
nixon@nara.gov. 

(h) Gerald R. Ford Library is located 
at 1000 Beal Avenue, Ann Arbor, MI 
48109–2114. The phone number is 734– 
205–0555 and the fax number is 734–205– 
0571. The e-mail address is 
ford.library@nara.gov. Gerald R. Ford 
Museum is located at 303 Pearl St., 
Grand Rapids, MI 49504–5353. The phone 
number is 616–254–0400 and the fax num-
ber is 616–254–0386. The e-mail address 
is ford.museum@nara.gov. 

(i) Jimmy Carter Library is located 
at 441 Freedom Parkway, Atlanta, GA 
30307–1498. The phone number is 404– 
865–7100 and the fax number is 404–865– 
7102. The e-mail address is car-
ter.library@nara.gov. 

(j) Ronald Reagan Library is located 
at 40 Presidential Dr., Simi Valley, CA 
93065–0699. The phone number is 800– 
410–8354 or 805–577–4000 and the fax 

number is 805–577–4074. The e-mail ad-
dress is reagan.library@nara.gov. 

(k) George Bush Library is located at 
1000 George Bush Drive West, College 
Station, TX 77845. The phone number is 
979–691–4000 and the fax number is 979– 
691–4050. The e-mail address is 
bush.library@nara.gov. 

(l) William J. Clinton Library is lo-
cated at 1200 President Clinton Avenue, 
Little Rock, AR 72201. The phone num-
ber is 501–374–4242 and the fax number 
is 501–244–2883. The e-mail address is 
clinton.library@nara.gov. 

§ 1253.4 Washington National Records 
Center. 

Washington National Records Center 
is located at 4205 Suitland Road, 
Suitland, MD (mailing address: Wash-
ington National Records Center, 4205 
Suitland Road, Suitland, MD, 20746– 
8001). The hours are posted at http:// 
www.archives.gov. The phone number is 
301–778–1600. 

§ 1253.5 National Personnel Records 
Center. 

(a) Military Personnel Records. 
NARA—National Personnel Records 
Center—Military Personnel Records is 
located at 9700 Page Ave., St. Louis, 
MO 63132–5100. The hours are posted at 
http://www.archives.gov. 

(b) Civilian Personnel Records. 
NARA—National Personnel Records 
Center—Civilian Personnel Records is 
located at 111 Winnebago St., St. Louis, 
MO 63118–4199. The hours are posted at 
http://www.archives.gov. 

§ 1253.6 Records Centers. 

Hours for records center research 
rooms are posted at http:// 
www.archives.gov. Contact information 
for each center is as follows: 

(a) NARA—Northeast Region (Bos-
ton) is located at the Frederick C. Mur-
phy Federal Center, 380 Trapelo Rd., 
Waltham, MA 02452–6399. The telephone 
number is 781–663–0139. 

(b) NARA—Northeast Region (Pitts-
field, MA) is located at 10 Conte Drive, 
Pittsfield, MA 02101. The telephone 
number is 413–236–3600. 

(c) NARA—Mid Atlantic Region 
(Northeast Philadelphia) is located at 
14700 Townsend Rd., Philadelphia, PA 
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19154–1096. The telephone number is 
215–305–2000. 

(d) NARA—Southeast Region (At-
lanta) is located at 4712 Southpark 
Blvd., Ellenwood, GA 30294. The tele-
phone number is 404–736–2820. 

(e) NARA—Great Lakes Region (Day-
ton) is located at 3150 Springboro Road, 
Dayton, OH 45439. The telephone num-
ber is 937–425–0600. 

(f) NARA—Great Lakes Region (Day-
ton-Miamisburg) is located at 8801 
Kingsridge Drive, Dayton, OH 45458. 
The telephone number is (937) 425–0601. 

(g) NARA—Great Lakes Region (Chi-
cago) is located at 7358 S. Pulaski Rd., 
Chicago, IL 60629–5898. The telephone 
number is 773–948–9000. 

(h) NARA—Central Plains Region 
(Lee’s Summit, MO) is located at 200 
Space Center Drive, Lee’s Summit, MO 
64064–1182. The telephone number is 
816–823–6272. 

(i) NARA—Central Plains Region 
(Lenexa) is located at 17501 W. 98th 
Street, Lenexa, KS 66219. The tele-
phone number is 913–563–7600. 

(j) NARA—Southwest Region (Fort 
Worth) is located at 1400 John Burgess 
Drive, Fort Worth, Texas 76140. The 
telephone number is 817–551–2000. 

(k) NARA—Rocky Mountain Region 
(Denver) is located at Building 48, Den-
ver Federal Center, West 6th Ave. and 
Kipling Street, Denver, CO (mailing ad-
dress: P.O. Box 25307, Denver, CO 80225– 
0307). The telephone number is 303–407– 
5700. 

(l) NARA—Pacific Region (San Fran-
cisco) is located at 1000 Commodore 
Dr., San Bruno, CA 94066–2350. The tele-
phone number is 650–238–3500. 

(m) NARA—Pacific Region (River-
side) is located at 23123 Cajalco Road, 
Perris, CA 92570–7298. The telephone 
number is 951–956–2000. 

(n) NARA—Pacific Alaska Region 
(Seattle) is located at 6125 Sand Point 
Way, NE., Seattle, WA 98115–7999. The 
telephone number is 206–336–5115. 

§ 1253.7 Regional Archives. 

Hours for regional archives research 
rooms, including extended hours for 
microfilm research only, are posted at 
http://www.archives.gov. Contact infor-
mation for each regional archives facil-
ity is as follows: 

(a) The National Archives at Boston 
is located in the Frederick C. Murphy 
Federal Center, 380 Trapelo Rd., Wal-
tham, MA 02452. The telephone number 
is 781–663–0144 or Toll Free 1–866–406– 
2379. The National Archives at Boston, 
Pittsfield Annex is located at 10 Conte 
Drive, Pittsfield, MA 01201–8230. The 
telephone number is 413–236–3600. 

(b) The National Archives at New 
York City is located at 201 Varick St., 
New York, NY 10014–4811 (entrance is 
on Houston Street, between Varick and 
Hudson). The telephone number is 212– 
401–1620 or Toll Free 1–866–840–1752. 

(c) The National Archives at Phila-
delphia is located at the Robert N.C. 
Nix Federal Building, 900 Market St., 
Philadelphia, PA 19107–4292 (entrance is 
on Chestnut Street between 9th and 
10th Streets). The telephone number is 
215–606–0100. 

(d) The National Archives at Atlanta 
is located at 5780 Jonesboro Road, Mor-
row, GA 30260. The telephone number is 
770–968–2100. 

(e) The National Archives at Chicago 
is located at 7358 S. Pulaski Rd., Chi-
cago, IL 60629–5898. The telephone num-
ber is 773–948–9000. 

(f) The National Archives at Kansas 
City is located at 400 West Pershing 
Road, Kansas City, MO 64108. The tele-
phone number is 816–268–8000. 

(g) The National Archives at Fort 
Worth is located at 501 West Felix St., 
Bldg. 1, Dock 1, Fort Worth, TX (mail-
ing address: P.O. Box 6216, Fort Worth, 
TX, 76115–0216). The telephone number 
is 817–334–5525. 

(h) The National Archives at Denver: 
The textual research room is located at 
Building 48, Denver Federal Center, 
West 6th Ave. and Kipling Street, Den-
ver, CO. The telephone number is 303– 
407–5740. The microfilm research room 
is located at Building 46, Denver Fed-
eral Center, West 6th Ave. and Kipling 
Street, Denver, CO. (mailing address: 
P.O. Box 25307, Denver, CO 80225–0307). 
The telephone number is 303–407–5751. 

(i) The National Archives at River-
side is located at 23123 Cajalco Road, 
Perris, CA 92570–7298. The telephone 
number is 951–956–2000. 

(j) The National Archives at San 
Francisco is located at 1000 Commodore 
Dr., San Bruno, CA 94066–2350. The tele-
phone number is 650–238–3501. 
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(k) The National Archives at Seattle 
is located at 6125 Sand Point Way, NE., 
Seattle, WA 98115–7999. The telephone 
number is 206–336–5115. 

(l) The National Archives at Anchor-
age is located at 654 West Third Ave-
nue, Anchorage, AK 99501–2145. The 
telephone number is 907–261–7820. 

(m) The National Archives at St. 
Louis, the National Personnel Records 
Center archival research room is lo-
cated at 9700 Page Ave., St. Louis, MO 
63132–5100. The telephone number is 
314–801–9195. 

§ 1253.8 Federal Register. 

The location and business hours of 
the Office of the Federal Register are 
posted at http://www.archives.gov, and 
codified in 1 CFR 2.3. 

§ 1253.9 Federal holidays. 

(a) NARA research rooms are closed 
on all Federal holidays. 

(b) The exhibit areas in the National 
Archives Building are closed on 
Thanksgiving and December 25. 

(c) The Presidential library museums 
are open every day except Thanks-
giving, December 25, and January 1 
(with the exception of the Lyndon 
Baines Johnson Library which is only 
closed December 25). 

§ 1253.10 Notification process for 
changes in hours. 

(a) NARA will follow the procedure 
found in § 1253.10(c) when proposing to 
change hours of operations for research 
rooms, exhibit areas and museums, ex-
cept as noted in § 1253.10(d). 

(b) Changing hours of operations for 
research rooms, exhibit areas and mu-
seums may not be arbitrary. Proposed 
changes must be documented by evi-
dence of a business need to change the 
hours of operation. 

(c) The notification process must pro-
ceed as follows: 

(1) Post a notice on http:// 
www.archives.gov. 

(2) Post notices in areas visible to the 
public in their research room, exhibit 
areas or museum. 

(3) Issue a press release, e-mail noti-
fication, or other means normally used 
by that unit to notify the public of 
events at their location. 

(4) These notices will provide written 
determination justifying the change in 
hours. 

(d) In the event that emergency 
changes to hours of operations for re-
search rooms, exhibit areas and muse-
ums are necessary, including but not 
limited to inclement weather, NARA 
units will give as much advance notice 
to the public as possible. Emergency 
notification will be posted at http:// 
www.archives.gov. 

PART 1254—USING RECORDS AND 
DONATED HISTORICAL MATERIALS 

Subpart A—General Information 

Sec. 
1254.1 What kinds of archival materials may 

I use for research? 
1254.2 Does NARA provide information 

about documents? 
1254.4 Where and when are documents avail-

able to me for research? 
1254.6 Do I need a researcher identification 

card to use archival materials at a NARA 
facility? 

1254.8 What information do I need to pro-
vide when applying for a researcher iden-
tification card? 

1254.10 For how long and where is my re-
searcher identification card valid? 

1254.12 Will NARA log or inspect my com-
puter, other equipment, and notes? 

1254.14 Are some procedures in regional ar-
chives and Presidential libraries dif-
ferent from those in the Washington, DC, 
area? 

Subpart B—Research Room Rules 

GENERAL PROCEDURES 

1254.20 What general policies apply in all 
NARA facilities where archival materials 
are available for research? 

1254.22 Do I need to register when I visit a 
NARA facility for research? 

1254.24 Whom does NARA allow in research 
rooms? 

1254.26 What can I take into a research 
room with me? 

1254.28 What items are not allowed in re-
search rooms? 

1254.30 Does NARA provide any supplies? 
1254.32 What rules apply to public access 

use of the Internet on NARA-supplied 
computers? 

RULES RELATING TO USING ORIGINAL 
DOCUMENTS 

1254.34 What are my responsibilities when 
using documents? 
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1254.36 What care must I take when han-
dling documents? 

1254.38 How do I keep documents in order? 
1254.40 How does NARA prevent removal of 

documents? 

RULES RELATING TO USING MICROFILM 

1254.42 What are the rules that apply to 
using self-service microfilm? 

1254.44 How long may I use a microfilm 
reader? 

OTHER CONDUCT RULES 

1254.46 Are there other rules of conduct that 
I must follow? 

1254.48 When does NARA revoke research 
privileges? 

1254.50 Does NARA consider reinstating re-
search privileges? 

1254.52 Can NARA extend the period of re-
voked research privileges? 

Subpart C—Copying Archival Materials 

GENERAL INFORMATION 

1254.60 What are NARA’s copying services? 
1254.62 Does NARA have archival materials 

protected by copyright? 
1254.64 Will NARA certify copies? 

RULES RELATING TO SELF-SERVICE COPYING 

1254.70 How may I make my own copies of 
documents? 

1254.72 What procedures do I follow to copy 
documents? 

1254.74 What documents are unsuitable for 
copying on a self-service or personal 
copier or scanner? 

1254.76 What procedures do I follow to copy 
formerly national security-classified doc-
uments? 

RULES RELATING TO USING COPYING 
EQUIPMENT 

1254.80 Does NARA allow me to use scanners 
or other personal copying equipment? 

1254.82 What limitations apply to my use of 
self-service card-operated copiers? 

1254.84 How may I use a debit card for copi-
ers in the Washington, DC, area? 

1254.86 May I use a personal paper-to-paper 
copier at the National Archives at Col-
lege Park? 

1254.88 What are the rules for the Motion 
Picture, Sound, and Video Research 
Room at the National Archives at Col-
lege Park? 

Subpart D—Microfilming Archival Materials 

1254.90 What is the scope of this subpart? 
1254.92 How do I submit a request to micro-

film records and donated historical ma-
terials? 

1254.94 What must my request include? 
1254.96 What credits must I give NARA? 

1254.98 May NARA make subsequent use of 
my publication? 

1254.100 How does NARA evaluate requests? 
1254.102 What requests does NARA not ap-

prove? 
1254.104 How does NARA determine fees to 

prepare documents for microfilming? 
1254.106 What are NARA’s equipment stand-

ards? 
1254.108 What are NARA’s requirements for 

the microfilming process? 
1254.110 Does NARA ever rescind permission 

to microfilm? 

AUTHORITY: 44 U.S.C. 2101–2118. 

SOURCE: 69 FR 39314, June 30, 2004, unless 
otherwise noted. 

Subpart A—General Information 
§ 1254.1 What kinds of archival mate-

rials may I use for research? 
(a) The National Archives and 

Records Administration (NARA) pre-
serves records of all three branches 
(Executive, Legislative, and Judicial) 
of the Federal Government in record 
groups that reflect how government 
agencies created and maintained them. 
Most of these records are of Executive 
Branch agencies. We also have indi-
vidual documents and collections of do-
nated historical materials that signifi-
cantly supplement existing records in 
our custody or provide information not 
available elsewhere in our holdings. 
Descriptions of many of our records are 
available through our Web site, http:// 
www.archives.gov. 

(b) We provide information about 
records and we make them available to 
the public for research unless they 
have access restrictions. Some records 
may be exempt from release by law. 
Donors may apply restrictions on ac-
cess to historical materials that they 
donate to NARA. Access restrictions 
are further explained in part 1256 of 
this chapter. We explain procedures for 
obtaining information about records in 
§ 1254.2. 

(c) In addition to traditional paper 
(textual) materials, our holdings also 
include special media materials such as 
microfilm, still pictures, motion pic-
tures, sound and video recordings, car-
tographic and architectural records, 
and electronic records. The majority of 
these materials are housed at the Na-
tional Archives at College Park, 8601 
Adelphi Road, College Park, MD 20740– 
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6001. Many of these types of materials 
also are represented in the holdings of 
our Presidential libraries and our re-
gional archives facilities listed in part 
1253 of this chapter. 

(d) The majority of our archival ma-
terials are 30 years old or older. 

(e) Records creating agencies hold 
the legal title and control access to 
records housed in NARA records cen-
ters. Our procedures to obtain access to 
these records are in § 1256.2. 

§ 1254.2 Does NARA provide informa-
tion about documents? 

(a) Upon request, we provide overall 
information about our holdings or 
about specific documents, if the time 
required to furnish the information is 
not excessive and if the information is 
not restricted (see part 1256 of this 
chapter). For anyone unable to visit, 
we may provide information contained 
in specific documents by offering cop-
ies of the documents for a fee (see 
§ 1254.60). 

(b) Requests must be on designated 
forms when we require them. The Of-
fice of Management and Budget (OMB) 
approves these forms as information 
collections and the forms bear the ap-
proved control number. 

(c) If requests that we receive in the 
normal course of reference service do 
not specifically cite the Freedom of In-
formation Act (5 U.S.C. 552, as amend-
ed), we do not consider those requests 
made under the Act. To make a request 
under the Act, follow the procedures in 
part 1250 of this chapter. 

§ 1254.4 Where and when are docu-
ments available to me for research? 

(a) You may obtain general informa-
tion about the location of records by 
visiting the NARA Web site at 
www.archives.gov; writing to the Na-
tional Archives and Records Adminis-
tration (NWCC2), 8601 Adelphi Road, 
College Park, MD 20740–6001; com-
pleting our Inquire form at http:// 
www.archives.gov/globallpages/ 
inquirelform.html; sending a fax re-
quest to (301) 837–0483; or calling (202) 
501–5400, (301) 837–2000, or toll free (866) 
272–6272. 

(b) The locations of NARA’s research 
rooms are shown in part 1253 of this 
chapter. Hours for research rooms are 

posted at http://www.archives.gov. Con-
tact our facilities directly for informa-
tion about their particular holdings. A 
facility or unit director may authorize 
that documents be made available at 
times other than the times specified. 

(c) Before planning a visit, contact 
the facility holding materials of poten-
tial interest to determine whether the 
documents are available, whether there 
are enough documents to warrant a 
visit, or whether ordering copies would 
be more practical. 

(d) In addition to the procedures in 
this part, researchers who wish to use 
archival materials that contain na-
tional security classified information 
must follow procedures in part 1256 of 
this chapter. 

[69 FR 39314, June 30, 2004, as amended at 75 
FR 71547, Nov. 24, 2010] 

§ 1254.6 Do I need a researcher identi-
fication card to use archival mate-
rials at a NARA facility? 

(a) Yes, you need a researcher identi-
fication card to use original archival 
materials at a NARA facility. See 
§§ 1254.8 and 1254.10 for information on 
obtaining a card. 

(b) You also need a researcher identi-
fication card if you wish to use only 
microfilm copies of documents at 
NARA’s Washington, DC, area facilities 
and in any NARA facility where the 
microfilm research room is not sepa-
rate from the textual research room. 

(c) If you are using only microfilm 
copies of records in some regional ar-
chives where the microfilm research 
room is separate from the textual 
room, you do not need an identification 
card but you must register as described 
in § 1254.22. 

[69 FR 39314, June 30, 2004, as amended at 75 
FR 10415, Mar. 8, 2010] 

§ 1254.8 What information do I need to 
provide when applying for a re-
searcher identification card? 

(a) You must apply in person and 
show identification containing your 
picture or physical description, such as 
a driver’s license or school identifica-
tion card. You also must provide proof 
of your current address, such as a bank 
statement, utility bill, or department 
of motor vehicles change of address 
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card, if the address on your driver’s li-
cense or other identification is not cur-
rent. Students who consider the home 
of their parents as their permanent ad-
dress, but who do not live there during 
the academic session, must provide 
their current student address. If you 
travel long distance to conduct re-
search in original archival materials at 
a NARA facility, we may ask you how 
we can contact you locally. In special 
circumstances, the director of a facil-
ity or unit has the authority to grant 
exceptions to these requirements. 

(b) If you apply for access to large 
quantities of documents or to docu-
ments that are especially fragile or 
valuable, we may require you to fur-
nish additional information about rea-
sons why you require access. Some ma-
terials are too fragile or valuable for 
direct handling or viewing. Preserva-
tion concerns (see §§ 1254.20(b) and 
1254.36(e)) and availability of resources 
(see § 1254.20(c)) may limit our ability to 
accommodate certain requests. 

(c) If you are younger than 14, you 
must follow the procedures in § 1254.24 
to seek permission to conduct research. 

(d) We do not issue you a researcher 
identification card if the appropriate 
supervisor or director of the NARA fa-
cility determines that the documents 
that you wish to use are not in the 
legal custody of NARA and you do not 
present appropriate written authoriza-
tion from the legal title holder to ex-
amine the documents. 

(e) The collection of information con-
tained in this section has been ap-
proved by the Office of Management 
and Budget with the control number 
3095–0016. 

§ 1254.10 For how long and where is 
my researcher identification card 
valid? 

(a) Your card is valid for 1 year and 
may be renewed. Cards we issue at one 
NARA facility are valid at each facil-
ity, except as described in paragraph 
(b) of this section. Cards are not trans-
ferable and you must present your card 
if a guard or research room attendant 
requests to see it. 

(b) At NARA facilities in the Wash-
ington, DC, area and other NARA fa-
cilities that issue and use plastic re-
searcher identification cards as part of 

their security systems, we issue a plas-
tic card to replace the paper card 
issued at some NARA facilities at no 
charge. The plastic card is valid at all 
NARA facilities. 

[69 FR 39314, June 30, 2004, as amended at 75 
FR 10415, Mar. 8, 2010] 

§ 1254.12 Will NARA log or inspect my 
computer, other equipment, and 
notes? 

(a) If you bring personal computers, 
scanners, tape recorders, cameras, and 
other equipment into our facilities, we 
will inspect the equipment. 

(1) In the Washington, DC, area, you 
must complete the Equipment Log at 
the guard’s desk. The guard checks the 
log for proof of your personal owner-
ship before you remove your equipment 
from the building. 

(2) In the regional archives and Presi-
dential libraries, we may tag your 
equipment after inspection and ap-
proval. 

(b) Not all NARA facilities permit 
you to take your personal notes into 
the research room. In research rooms 
that permit taking in your notes, a 
NARA or contractor employee may 
stamp, initial, and date notes and 
other research materials we approve 
for admission to indicate that they are 
your personal property. 

(c) We inspect your personal prop-
erty, including notes, electrostatic 
copies, equipment cases, tape record-
ers, cameras, personal computers, and 
other property, before you may remove 
them from our research rooms or fa-
cilities. 

§ 1254.14 Are some procedures in re-
gional archives and Presidential li-
braries different from those in the 
Washington, DC, area? 

Yes, the variety of facilities, loca-
tions of research rooms, room sizes, 
and other factors contribute to dif-
ferences in some, but not all, practices 
from the Washington, DC, area. When 
the appropriate regional director of ar-
chival operations or Presidential li-
brary director indicates, you must fol-
low the procedures in regional archives 
and Presidential library archival re-
search rooms where researchers use 
original documents. These procedures 
are in addition to the procedures we 
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specify elsewhere in this part. The pro-
cedures are either posted in the facility 
or the staff gives copies of them to re-
searchers. 

Subpart B—Research Room Rules 
GENERAL PROCEDURES 

§ 1254.20 What general policies apply 
in all NARA facilities where archi-
val materials are available for re-
search? 

(a) Researchers may use original doc-
uments only in the designated research 
room at the facility where they are 
stored. 

(b) Researchers must use microfilm 
copies or other alternative copies of 
documents when available, rather than 
the original documents. Some of our 
microfilm publications are available in 
more than one NARA facility. 

(c) We may limit the quantity of doc-
uments that we deliver to you at one 
time. In some research rooms, we fur-
nish records according to a specific 
time schedule. 

§ 1254.22 Do I need to register when I 
visit a NARA facility for research? 

(a) Yes, you must register each day 
you enter a NARA research facility by 
furnishing the information on the reg-
istration sheet or scanning an encoded 
researcher identification card. We may 
ask you for additional personal identi-
fication. 

(b) NARA facilities in the Wash-
ington, DC, area contain several re-
search rooms; you must register in 
each research room you visit on a daily 
basis. 

(c) In regional archives, you also sign 
out when leaving the research room for 
the day. In some Presidential libraries, 
where we instruct you to do so, you 
sign out when you leave the building. 

[69 FR 39314, June 30, 2004, as amended at 75 
FR 10415, Mar. 8, 2010] 

§ 1254.24 Whom does NARA allow in 
research rooms? 

(a) We limit admission to research 
rooms in our facilities to individuals 
examining or copying documents and 
other materials. 

(b) We do not admit children under 
the age of 14 to these research rooms 

unless we grant them research privi-
leges (see paragraph (d) of this section). 

(c) The appropriate supervisor may 
make exceptions for a child who is able 
to read and who will be closely super-
vised by an adult while in the research 
room. The adult must agree in writing 
to be present when the child uses docu-
ments and to be responsible for compli-
ance with the research room and copy-
ing rules in subparts B and C of this 
part. 

(d) Students under the age of 14 who 
wish to perform research on original 
documents must apply in person at the 
facility where the documents are lo-
cated. At the National Archives Build-
ing, apply to the chief of the Research 
Support Branch (NWCC1). At the Na-
tional Archives at College Park, apply 
to the chief of the Research Support 
Branch (NWCC2). For regional archives 
and Presidential libraries, apply to the 
appropriate supervisor or archivist in 
charge. We may require either that the 
student must present a letter of ref-
erence from a teacher or that an adult 
accompany the student while doing re-
search. Students may contact NARA 
by phone, e-mail, fax, or letter in ad-
vance of their visit to discuss their eli-
gibility for research privileges. Current 
contact information for our facilities is 
available on our Web site, http:// 
www.archives.gov. 

(e) We may permit adults and chil-
dren participating in scheduled tours 
or workshops in our research rooms 
when they do not handle any docu-
ments that we show to them. These 
visitors do not need a researcher iden-
tification card. 

§ 1254.26 What can I take into a re-
search room with me? 

(a) Personal belongings. You may take 
a hand-held wallet and coin purse for 
the carrying of currency, coins, credit 
cards, keys, driver’s license, and other 
identification cards into research 
rooms, but these are subject to inspec-
tion when you enter or leave the room. 
The guard or research room attendant 
determines whether your wallet or 
purse is sufficiently small for purposes 
of this section. You may take cell 
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phones, pagers, and similar tele-
communications devices into a re-
search room only under the cir-
cumstances cited in § 1254.46(b) and, for 
cell phone cameras, in § 1254.70(g). 

(b) Notes and reference materials. You 
may take notes, references, lists of 
documents to be consulted, and other 
materials into a research room if the 
supervisor administering the research 
room or the senior staff member on 
duty in the research room determines 
that they are essential to your work 
requirements. Not all facilities permit 
you to take notes into the research 
room. In facilities that allow you to 
bring notes, staff may stamp your 
items to indicate that they are your 
property. 

(c) You may bring back into the re-
search room on subsequent visits your 
research notes made on notepaper and 
notecards we provide and electrostatic 
copies you make on copying machines 
in NARA research rooms which are 
marked with the statement ‘‘Repro-
duced at the National Archives.’’ You 
must show any notes and copies to the 
research room attendant for inspection 
when you enter the research room. 

(d) Personal equipment. The research 
room attendant, with approval from 
the supervisor, archivist, or lead ar-
chives technician in charge of the 
room, may admit personal computers, 
tape recorders, scanners, cameras, and 
similar equipment if the equipment 
meets NARA’s approved standards for 
preservation. We do not approve the 
use of any equipment that could poten-
tially damage documents. If demand to 
use equipment exceeds the space avail-
able for equipment use, we may impose 
time limits. If you wish to use com-
puters, sound recording devices, or 
other equipment, you must work in 
areas the research room attendant des-
ignates, when required. 

§ 1254.28 What items are not allowed 
in research rooms? 

(a) You may not bring into the re-
search rooms overcoats, raincoats, 
jackets, hats, or other outerwear; per-
sonal paper-to-paper copiers, unless 
permitted in accordance with § 1254.86 
of this part; briefcases, satchels, 
valises, suitcases, day packs, purses, 
boxes, or similar containers of personal 

property. We may make exceptions for 
headwear worn for religious or health 
reasons. In facilities where we provide 
notepaper and notecards, you also may 
not bring into the research room note-
books, notepaper, notecards, folders or 
other containers for papers. 

(b) You may store personal items at 
no cost in lockers or other storage fa-
cilities in the NARA facility. These 
lockers or other storage facilities are 
available on a first-come-first-served 
basis. 

(c) You must remove your personal 
belongings each night from the lockers 
or other storage facilities we provide to 
hold them. If you do not remove your 
personal belongings, NARA personnel 
will remove them. We post directions 
for reclaiming confiscated items near 
the lockers or other storage facilities. 

(d) NARA is not responsible for the 
loss or theft of articles you store in the 
lockers. 

(e) We may charge a replacement fee 
for lost locker keys. 

(f) Knives and other sharp objects 
such as box cutters, razors, or wire are 
not permitted in our research rooms. 

§ 1254.30 Does NARA provide any sup-
plies? 

Yes, in most facilities NARA fur-
nishes you, without charge, pencils and 
specially marked lined and unlined 
notepaper and notecards, for use in the 
research rooms. NARA also provides 
diskettes and paper for our public ac-
cess computers. Return unused pencils 
and notepaper, notecards, diskettes, 
and printer paper to the research room 
attendant at the end of the day. 

§ 1254.32 What rules apply to public 
access use of the Internet on NARA- 
supplied computers? 

(a) Public access computers 
(workstations) are available for Inter-
net use in all NARA research rooms. 
The number of workstations varies per 
location. We provide these 
workstations for research purposes on 
a first-come-first-served basis. When 
others are waiting to use the 
workstation, we may impose a 30- 
minute time limit on the use of the 
equipment. 

(b) You should not expect privacy 
while using these workstations. These 
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workstations are operated and main-
tained on a United States Government 
system, and activity may be monitored 
to protect the system from unauthor-
ized use. By using this system, you ex-
pressly consent to such monitoring and 
the reporting of unauthorized use to 
the proper authorities. 

(c) You may not use these 
workstations to gain access to enter-
tainment or other inappropriate Web 
sites in our research rooms. You also 
may not use these workstations to con-
duct private business not related to 
your research or NARA holdings. 

(d) NARA provides at least one Inter-
net access workstation in each facility 
that complies with the Workforce In-
vestment Act of 1998, ensuring com-
parable accessibility to individuals 
with disabilities. 

(e) You may download information to 
a diskette and print materials, but the 
research room staff will furnish the 
diskettes and paper. You may not use 
personally owned diskettes on NARA 
personal computers. You may not load 
files or any type of software on these 
workstations. 

RULES RELATING TO USING ORIGINAL 
DOCUMENTS 

§ 1254.34 What are my responsibilities 
when using documents? 

(a) You must sign for the documents 
you receive and we may require you to 
show your researcher identification 
card. 

(b) You are responsible for the proper 
handling of and prevention of damage 
to all documents delivered to you until 
you return them. Specific handling in-
structions are given in §§ 1254.36 and 
1254.38. 

(c) When you finish using the docu-
ments, you must return them to the re-
search room attendant. 

(d) You must not remove the ref-
erence service slip that accompanies 
the documents to the research room. 

(e) If we ask, you must return docu-
ments up to 15 minutes before closing 
time. 

(f) Before leaving a research room, 
even for a short time, you must notify 
the research room attendant and place 
all documents in their proper con-
tainers. 

§ 1254.36 What care must I take when 
handling documents? 

To prevent damage to documents, we 
have rules relating to the physical han-
dling of documents. 

(a) You must use only pencils in re-
search rooms where original documents 
are used. 

(b) You must not lean on, write on, 
refold, trace, or otherwise handle docu-
ments in any way likely to cause dam-
age. 

(c) You must follow any additional 
rules that apply to the use of special 
media records at our facilities, such as 
wearing cotton gloves we provide you 
for handling still pictures and any 
original film-based materials. 

(d) You must identify documents for 
reproduction only with a paper tab 
that we provide you. You must not use 
paper clips, rubber bands, self-stick 
notes or similar devices to identify 
documents. 

(e) You must use exceptionally valu-
able or fragile documents only under 
conditions the research room attend-
ant specifies. 

(f) You must request that research 
room personnel unstaple or remove 
other fasteners from documents that 
cannot otherwise be read. 

(g) If you notice damage to any docu-
ment(s), notify the research room at-
tendant immediately. 

§ 1254.38 How do I keep documents in 
order? 

(a) You must keep unbound docu-
ments in the order in which we deliver 
them to you. 

(b) You must not attempt to rear-
range documents that appear to be in 
disorder. Instead, you must refer any 
suspected problems with the records to 
the research room attendant. 

(c) You may use only one folder at a 
time. 

(d) Remove documents from only one 
container at a time. 

§ 1254.40 How does NARA prevent re-
moval of documents? 

(a) You must not remove documents 
from a research room. Removing, muti-
lating, or revising or otherwise alter-
ing documents is forbidden by law and 
is punishable by fine or imprisonment 
or both (18 U.S.C. 2071). 
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(b) Upon leaving the research room 
or facility, you must present for exam-
ination any article that could contain 
documents or microfilm, as well as pre-
senting copies or notes to ensure that 
no original records are mixed in with 
them. 

(c) To ensure that no one unlawfully 
removes or mutilates documents, 
NARA may post at the entrance to re-
search rooms instructions 
supplementing the rules in this part. 
These instructions are specific to the 
kinds of records you use or to the facil-
ity where the records are stored. 

RULES RELATING TO USING MICROFILM 

§ 1254.42 What are the rules that apply 
to using self-service microfilm? 

NARA makes available microfilm 
copies of many records on a self-service 
basis. 

(a) When microfilm is available on a 
self-service basis, research room at-
tendants assist you in identifying re-
search sources on microfilm and pro-
vide information concerning how to lo-
cate and retrieve the roll(s) of film 
containing the information of interest. 
You are responsible for retrieving and 
examining the roll(s). 

(b) Unless you require assistance in 
learning how to operate microfilm 
reading equipment or have a disability, 
we expect you to install the microfilm 
on the reader, rewind it when finished, 
remove it from the reader, and return 
it to the proper microfilm box. You 
must carefully remove from and return 
to the proper microfilm boxes rewound 
microfilm. You must take care when 
loading and unloading microfilm from 
microfilm readers. Report damaged 
microfilm to the research room attend-
ant as soon you discover it. 

(c) Unless we make an exception, you 
may use only one roll of microfilm at a 
time. 

(d) After using each roll, you must 
return the roll of microfilm to the lo-
cation from which you removed it, un-
less we otherwise instruct you. 

(e) You should bring to the attention 
of the research room attendant any 
microfilm you find in the wrong box or 
file cabinet. 

§ 1254.44 How long may I use a micro-
film reader? 

(a) Use of the microfilm readers in 
the National Archives Building is on a 
first-come-first served basis. 

(b) Archival operations directors at 
our regional archives may permit res-
ervations for use of microfilm readers 
and set time limits on use to meet 
local circumstances. 

[69 FR 39314, June 30, 2004, as amended at 75 
FR 10415, Mar. 8, 2010] 

OTHER CONDUCT RULES 

§ 1254.46 Are there other rules of con-
duct that I must follow? 

(a) Part 1280 specifies conduct rules 
for all NARA facilities. You must also 
obey any additional rules 
supplementing Subpart B of part 1254 
that are posted or distributed by the 
facility director. 

(b) You may not eat, drink, chew 
gum, smoke, or use smokeless tobacco 
products, or use a cell phone, pager, or 
similar communications device that 
emits sound signals in a research room. 
Communications devices must be in vi-
brate mode. You must make and re-
ceive telephone calls outside of re-
search rooms. 

(c) We prohibit loud talking and 
other activities likely to disturb other 
researchers. 

§ 1254.48 When does NARA revoke re-
search privileges? 

(a) Behaviors listed in paragraphs 
(a)(1) through (a)(4) of this section may 
result in NARA denying or revoking re-
search privileges. 

(1) Refusing to follow the rules and 
regulations of a NARA facility; 

(2) Demonstrating by actions or lan-
guage that you present a danger to 
documents or NARA property; 

(3) Presenting a danger to other re-
searchers, NARA or contractor employ-
ees, or volunteers; or 

(4) Verbally or physically harassing 
or annoying other researchers, NARA 
or contractor employees, or volunteers. 

(b) Denying or revoking research 
privileges means: 

(1) We may deny or revoke your re-
search privileges for up to 180 days; 

(2) You lose research privileges at all 
NARA research rooms nationwide; and 
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(3) You lose your valid researcher 
identification card if you already have 
one. 

(c) We notify all NARA facilities of 
the revocation of your research privi-
leges. 

(d) If we revoke your research privi-
leges, we send you a written notice of 
the reasons for the revocation within 3 
working days of the action. 

§ 1254.50 Does NARA consider rein-
stating research privileges? 

(a) You have 30 calendar days after 
the date of revocation to appeal the ac-
tion in writing and seek reinstatement 
of research privileges. Mail your appeal 
to: Deputy Archivist of the United 
States, 8601 Adelphi Road, College 
Park, MD 20740–6001. 

(b) The Deputy Archivist has 30 cal-
endar days from receipt of an appeal to 
decide whether to reinstate your re-
search privileges and to respond to you 
in writing. 

(c) If the Deputy Archivist upholds 
the revocation of privileges or if you do 
not appeal, you may request in writing 
reinstatement of research privileges no 
earlier than 180 calendar days from the 
date we revoked privileges. This re-
quest may include application for a 
new researcher identification card. 

(d) Our reinstatement of research 
privileges applies to all research 
rooms. 

(e) If we reinstate your research 
privileges, we issue you a card for a 
probationary period of 60 days. At the 
end of the probationary period, you 
may apply for a new, unrestricted iden-
tification card, which we issue to you if 
your conduct during the probationary 
period follows the rules of conduct in 
this part and in part 1280 of this chap-
ter. 

[69 FR 39314, June 30, 2004, as amended at 76 
FR 6555, Feb. 7, 2011] 

§ 1254.52 Can NARA extend the period 
of revoked research privileges? 

(a) If the reinstatement of research 
privileges would pose a threat to the 
safety of persons, property, or NARA 
holdings, or if, in the case of a proba-
tionary identification card, you fail to 
comply with the rules of conduct for 
NARA facilities, we may extend the 
revocation of privileges for additional 

180-day periods. We send you a written 
notice of an extension within 3 work-
days of our decision to continue the 
revocation of research privileges. 

(b) You have 30 calendar days after 
the decision to extend the revocation 
of research privileges to appeal the ac-
tion in writing. Mail your appeal to the 
Deputy Archivist at the address given 
in § 1254.50(a). The Deputy Archivist 
has 30 calendar days from receipt of 
your appeal to decide whether to rein-
state your research privileges and to 
respond to you in writing. 

[69 FR 39314, June 30, 2004, as amended at 76 
FR 6555, Feb. 7, 2011] 

Subpart C—Copying Archival 
Materials 

GENERAL INFORMATION 

§ 1254.60 What are NARA’s copying 
services? 

(a) You may order copies of many of 
our documents for a fee. Our fee sched-
ule for copies is located in § 1258.12 of 
this chapter. Exceptions to the fee 
schedule are located in § 1258.4. See 
§ 1258.6 about reproductions NARA may 
provide without charging a fee. 

(b) For preservation reasons, we do 
not make copies from the original doc-
uments if the documents are available 
on microfilm and a clear copy (electro-
static, photographic, or microfilm) can 
be made from the microfilm. 

§ 1254.62 Does NARA have archival 
materials protected by copyright? 

Yes, although many of our holdings 
are in the public domain as products of 
employees or agents of the Federal 
Government, some records and donated 
historical materials do have copyright 
protection. Particularly in the case of 
some special media records, Federal 
agencies may have obtained materials 
from private commercial sources, and 
these may carry publication restric-
tions in addition to copyright protec-
tion. Presidential records may also 
contain copyrighted materials. You are 
responsible for obtaining any necessary 
permission for use, copying, and publi-
cation from copyright holders and for 
any other applicable provisions of the 
Copyright Act (Title 17, United States 
Code). 
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§ 1254.64 Will NARA certify copies? 
Yes, the responsible director of a 

unit, or any of his or her superiors, the 
Director of the Federal Register, and 
their designees may certify copies of 
documents as true copies for a fee. The 
fee is found at § 1258.12(a). 

RULES RELATING TO SELF-SERVICE 
COPYING 

§ 1254.70 How may I make my own 
copies of documents? 

(a) Self-service copiers are available 
in some of our facilities. Contact the 
appropriate facility to ask about avail-
ability before you visit. 

(b) In the Washington, DC, area, self- 
service card-operated copiers are lo-
cated in research rooms. Other copiers 
we set aside for use by reservation are 
located in designated research areas. 
Procedures for use are outlined in 
§§ 1254.80 through 1254.84 of this sub-
part. 

(c) You may use NARA self-service 
copiers where available after the re-
search room attendant reviews the doc-
uments to determine their suitability 
for copying. The appropriate supervisor 
or the senior archivist on duty in the 
research room reviews the determina-
tion of suitability if you request. 

(d) We may impose time limits on 
using self-service copiers if others are 
waiting to use them. 

(e) In some of our facilities, you may 
use your own scanner or personal 
paper-to-paper copier to copy textual 
materials if the equipment meets our 
standards cited in §§ 1254.80 and 1254.86. 
Contact the appropriate facility for ad-
ditional details before you visit. 

(f) You must follow our document 
handling instructions in §§ 1254.36 and 
1254.72. You also must follow our 
microfilm handling instructions in 
§ 1254.42. 

(g) You may use a hand-held camera 
with no flash or a cell phone camera to 
take pictures of documents only if you 
have the permission of the research 
room attendant. 

(h) You may not use a self-service 
copier or personal scanner to copy 
some special media records. If you wish 
to copy motion pictures, maps and ar-
chitectural drawings, or aerial photo-
graphic film, the appropriate staff can 

advise you on how to order copies. If 
you wish to obtain copies of electronic 
records files, the appropriate staff will 
assist you. 

§ 1254.72 What procedures do I follow 
to copy documents? 

(a) You must use paper tabs to des-
ignate individual documents you wish 
to copy. You must show the container 
including the tabbed documents to the 
research room attendant who deter-
mines whether they can be copied on 
the self-service copier. The manager of 
the staff administering the research 
room reviews the determination of 
suitability if you ask. After copying is 
completed, you must return documents 
removed from files for copying to their 
original position in the file container, 
you must refasten any fasteners re-
moved to facilitate copying, and you 
must remove any tabs placed on the 
documents to identify items to be cop-
ied. 

(b) If you are using a reserved copier, 
you must submit the containers of doc-
uments to the attendant for review be-
fore your appointment. The review 
time required is specified in each re-
search room. Research room attend-
ants may inspect documents after 
copying. 

(c) You may copy from only one box 
and one folder at a time. After copying 
the documents, you must show the 
original documents and the copies to a 
research room attendant. 

§ 1254.74 What documents are unsuit-
able for copying on a self-service or 
personal copier or scanner? 

(a) Bound archival volumes (except 
when specialized copiers are provided). 

(b) Documents fastened together by 
staples, clips, acco fasteners, rivets, or 
similar fasteners, where folding or 
bending documents may cause damage. 

(c) Documents larger than the glass 
copy plate of the copier. 

(d) Documents with uncancelled secu-
rity classification markings. 

(e) Documents with legal restrictions 
on copying. 

(f) Documents that the research room 
attendant judges to be in poor physical 
condition or which may be subject to 
possible damage if copied. 
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§ 1254.76 What procedures do I follow 
to copy formerly national security- 
classified documents? 

(a) We must properly cancel security 
classification markings (Confidential, 
Secret, Top Secret) and other re-
stricted markings on declassified 
records before documents are copied. 
Only a NARA staff member can cancel 
security markings. Properly declas-
sified documents bear the declassifica-
tion authority as required by 32 CFR 
2001.24. 

(b) You may not remove from the re-
search room copies of documents bear-
ing uncancelled classification mark-
ings. We confiscate copies of docu-
ments with uncancelled markings. 

(c) When you copy individual docu-
ments, the research room staff cancels 
the classification markings on each 
page of the copy and places the declas-
sification authority on the first page of 
each document. If you copy only se-
lected pages from a document, you 
must make a copy of the first page 
bearing the declassification authority 
and attach that page to any subsequent 
page(s) you copy from the document. 
You must show this declassification 
authority to the guard or research 
room attendant when you remove cop-
ies of documents from the research 
room or the building. 

(d) Before you copy formerly-classi-
fied materials, we provide you with a 
declassification strip, which you attach 
to the copier. The strip reproduces on 
each page copied and cancels the secu-
rity markings. We may also provide a 
declassification strip to attach to your 
personal copier or scanner. 

(e) Staff at Presidential libraries can-
cel security markings before docu-
ments are provided to researchers in 
research rooms. 

RULES RELATING TO USING COPYING 
EQUIPMENT 

§ 1254.80 Does NARA allow me to use 
scanners or other personal copying 
equipment? 

(a) Subject to §§ 1254.26(d) and 1254.86, 
you may use scanners and other copy-
ing equipment if the equipment meets 
certain conditions or minimum stand-
ards described in paragraphs (b) 
through (g) of this section. Exceptions 

are noted in paragraph (h). The super-
visor administering the research room 
or the senior staff member on duty in 
the research room reviews the research 
room attendant’s determination if you 
request. 

(b) Equipment platens or copy boards 
must be the same size or larger than 
the records. No part of a record may 
overhang the platen or copy board. 

(c) No part of the equipment may 
come in contact with records in a man-
ner that causes friction, abrasion, or 
that otherwise crushes or damages 
records. 

(d) We prohibit drum scanners. 
(e) We prohibit automatic feeder de-

vices on flatbed scanners. When using a 
slide scanner, we must check slides 
after scanning to ensure that no dam-
age occurs while the slide is inside the 
scanner. 

(f) Light sources must not raise the 
surface temperature of the record you 
copy. You must filter light sources 
that generate ultraviolet light. 

(g) All equipment surfaces must be 
clean and dry before you use records. 
You may not clean or maintain equip-
ment, such as replacing toner car-
tridges, when records are present. We 
do not permit aerosols or ammonia- 
containing cleaning solutions. We per-
mit a 50 percent water and 50 percent 
isopropyl alcohol solution for cleaning. 

(h) If you wish to use a scanner or 
other personal copier in a regional ar-
chives or Presidential library, contact 
the facility first for approval. Not all 
facilities permit the use of scanners or 
personal copying equipment because of 
space, electrical load concerns, and 
other reasons. Your request must state 
the space and power consumption re-
quirements and the intended period of 
use. 

(i) In facilities that provide a self- 
service copier or permit the use of per-
sonal paper-to-paper copiers or scan-
ners, you must show documents you 
wish to copy to the research room at-
tendant for approval. 

(j) If you have any question about 
what is permissible at any given facil-
ity, consult with the facility before 
your visit. Contact information for our 
facilities is found in part 1253 of this 
chapter and at the NARA Web site, 
http://www.archives.gov. 
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§ 1254.82 What limitations apply to my 
use of self-service card-operated 
copiers? 

(a) There is a 5-minute time limit on 
copiers in research rooms when others 
are waiting to use the copier. If you 
use a microfilm reader-printer, we may 
limit you to three copies when others 
are waiting to use the machine. If you 
wish to copy large quantities of docu-
ments, you should see a staff member 
in the research room to reserve a copi-
er for an extended time period. 

(b) If we must cancel an appointment 
due to copier failure, we make every ef-
fort to schedule a new mutually 
agreed-upon time. However, we do not 
displace researchers whose appoint-
ments are not affected by the copier 
failure. 

§ 1254.84 How may I use a debit card 
for copiers in the Washington, DC, 
area? 

Your research identification card can 
be used as a debit card if you arrange 
with the Cashier’s Office to set up an 
account using cash, check, money 
order, debit card, or credit card. Your 
researcher identification card number 
as encoded on the card forms the basis 
of your account in the debit system. 
You may also purchase generic debit 
cards of values up to $20 each from the 
Cashier’s Office using any of the above 
payment methods. When the Cashier’s 
Office is closed or at any other time 
during the hours research rooms are 
open as cited in part 1253 of this chap-
ter, you may use cash or credit card to 
purchase a debit card from the vending 
machines located in the research 
rooms. Inserting the debit card into a 
card reader connected to the copier en-
ables you to make copies for the appro-
priate fee, which are found in § 1258.12 
of this chapter. You can add value to 
your card using the vending machine in 
the research room or at the Cashier’s 
Office. We do not make refunds. 

[75 FR 10415, Mar. 8, 2010] 

§ 1254.86 May I use a personal paper- 
to-paper copier at the National Ar-
chives at College Park? 

(a) At the National Archives at Col-
lege Park facility NARA approves a 
limited number of researchers to bring 
in and use personal paper-to-paper 

copying equipment in the Textual Re-
search Room (Room 2000). Requests 
must be made in writing to the chief of 
the Research Support Branch (NWCC2), 
National Archives and Records Admin-
istration, 8601 Adelphi Rd., College 
Park, MD 20740–6001. Requests must 
identify the records you wish to copy, 
the expected duration of the project, 
and the make and model of the equip-
ment. 

(b) We evaluate requests using the 
following criteria: 

(1) A minimum of 3,000 pages must be 
copied; 

(2) The project is expected to take at 
least 4 weeks, with the copier in use a 
minimum of 6 hours per day or 30 hours 
per week; 

(3) The copying equipment must meet 
our standards for preservation (see 
§§ 1254.26(d) and 1254.80); and 

(4) Space is available for the personal 
copying project. NARA allows no more 
than 3 personal copying projects in the 
research room at one time, with Fed-
eral agencies given priority over other 
users. 

(c) You must coordinate with re-
search room management and oversee 
the installation and removal of copying 
equipment. You are responsible for the 
cost and supervision of all service calls 
and repairs. You must remove copying 
equipment and supplies within two 
business days after the personal copy-
ing project is completed. 

(d) NARA is not responsible for any 
personal equipment or consumable sup-
plies. 

(e) You must be trained by NARA 
staff on the proper methods for han-
dling and copying archival documents. 

(f) You must abide by all regulations 
on copying stated in this subpart. 

(g) We reserve the right to dis-
continue the privilege of using a per-
sonal copier at any time without no-
tice. We discontinue your privilege if 
you violate one of the conditions in 
this subpart, we need to provide space 
for a Federal agency, or we lack staff 
to supervise the area. 

(h) The collection of information 
contained in this section has been ap-
proved by the Office of Management 
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and Budget with the control number 
3095–0035. 

[69 FR 39314, June 30, 2004, as amended at 69 
FR 55505, Sept. 15, 2004] 

§ 1254.88 What are the rules for the 
Motion Picture, Sound, and Video 
Research Room at the National Ar-
chives at College Park? 

(a) We provide use of NARA viewing 
and listening equipment in the re-
search room on a first-come-first- 
served basis. When others are waiting 
to use the equipment, we may impose a 
3-hour limit on your use. 

(b) You may use the NARA-furnished 
recorder or your personal recording de-
vice and media to make a copy of unre-
stricted archival materials in the re-
search room. 

(c) We provide you with a copy of the 
Motion Picture, Sound, and Video Re-
search Room rules and a warning no-
tice on potential copyright claims in 
unrestricted titles. You are responsible 
for obtaining any needed permission or 
release from a copyright owner for 
other than personal use of the copy. 

(d) The research room attendant may 
inspect and tag your personal record-
ing equipment before admitting you 
into the unrestricted viewing and copy-
ing area in the research room. You 
must place all equipment and acces-
sory devices on the carts we provide, 
except that you may place a tripod 
holding a video camera on the floor in 
front of a film-viewing station. We are 
not responsible for damage to or loss of 
personal equipment and accessories. 

(e) You must remain in the research 
room at your audio or film viewing sta-
tion at all times while your personal 
equipment is in use. You must remove 
your personal equipment from the re-
search room when you leave the room 
for the day. We cannot be responsible 
for any damage to or loss of your 
equipment. 

(f) We are not responsible for assist-
ing with ‘‘hook-up’’ to NARA viewing 
equipment, for providing compatibility 
between the personal recording equip-
ment and NARA viewing equipment, or 
for the quality of the copies you make. 
We provide you information on the 
types of NARA equipment that we have 
in the research room and on the cables 

necessary for hook-up to our viewing 
equipment. 

(g) When you bring audio or video re-
cording tapes or cassettes into the un-
restricted area of the research room, 
the research room attendant marks the 
recording media ‘‘NARA-approved per-
sonal property’’ for identification pur-
poses. We inspect this media before you 
leave the research room and when you 
leave the research complex at the Na-
tional Archives at College Park. 

(h) You may reserve a NARA-fur-
nished video copying station and 120- 
minute blank video cassette, for a fee, 
on a first-come-first-served basis for 90 
minutes. If no one else is waiting to 
use the station, you may reserve an ad-
ditional 90 minutes. You may not con-
nect personal recording devices to 
NARA equipment at the video copying 
station. You may use only NARA-pro-
vided tapes at the video copying sta-
tion. Fees for use of the station and 
blank cassette are specified in § 1258.12 
of this chapter. 

(i) You may not take any personal re-
cording device or media in the re-
stricted viewing area in the research 
room. 

Subpart D—Microfilming Archival 
Materials 

§ 1254.90 What is the scope of this sub-
part? 

(a) This subpart establishes rules and 
procedures for the use of privately 
owned microfilm equipment to film 
accessioned archival records and do-
nated historical materials in NARA’s 
legal and physical custody by: 

(1) Foreign, Federal, state, and local 
government agencies; 

(2) Private commercial firms; 
(3) Academic research groups; or 
(4) Other entities or individuals that 

request exemption from obtaining cop-
ies through the regular fee schedule re-
production ordering system of NARA. 

(b) If you wish to microfilm Federal 
agency records in the physical custody 
of the Washington National Records 
Center (WNRC), contact the director, 
WNRC, about procedures for obtaining 
permission from the originating agency 
to film those records (see § 1253.4). For 
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information about procedures for ob-
taining permission from the origi-
nating agency to film records in the 
records center operation of one of 
NARA’s regional records facilities or in 
the physical custody of the National 
Personnel Records Center (NPRC), con-
tact the Regional Administrator of the 
region in which the records are located 
(see § 1253.6), or the director, NPRC, for 
records in NPRC (see § 1253.5). 

(c) Federal agencies that need to 
microfilm archival records in support 
of the agency’s mission must contact 
the appropriate office as specified in 
§ 1254.92(a) as soon as possible after the 
need is identified for information con-
cerning standards and procedures that 
apply to their microfilming of archival 
records. 

§ 1254.92 How do I submit a request to 
microfilm records and donated his-
torical materials? 

(a) You must submit your request to 
microfilm materials to the appropriate 
office. 

(1) Submit your written request to 
microfilm archival records or donated 
historical materials (except donated 
historical materials under the control 
of the Office of Presidential Libraries) 
in the Washington, DC, area to the As-
sistant Archivist for Records Serv-
ices—Washington, DC (NW), 8601 
Adelphi Rd., College Park, MD 20740– 
6001. 

(2) Submit your written request to 
microfilm archival records or donated 
historical materials in a NARA re-
gional archives to the Assistant Archi-
vist for Regional Records Services 
(NR), 8601 Adelphi Rd., College Park, 
MD 20740–6001. 

(3) Submit your written request to 
microfilm records or donated historical 
materials in a Presidential library or 
donated historical materials in the 
Washington area under the control of 
the Office of Presidential Libraries to 
the Assistant Archivist for Presi-
dential Libraries (NL), 8601 Adelphi 
Rd., College Park, MD 20740–6001. 

(4) OMB control number 3095–0017 has 
been assigned to the information col-
lection contained in this section. 

(b) You must submit your request to 
use privately owned microfilm equip-
ment four months in advance of the 

proposed starting date of the micro-
filming project. If you submit your re-
quest with less advance notice, we con-
sider it and may approve it if we have 
available adequate NARA space and 
staff and if you can complete all train-
ing, records preparation, and other 
NARA requirements in a shorter time 
frame. 

(1) You may include in your request 
only one project to microfilm a com-
plete body of documents, such as an en-
tire series, a major continuous segment 
of a very large series which is reason-
ably divisible, or a limited number of 
separate series related by provenance 
or subject. 

(2) We do not accept additional re-
quests from an individual or organiza-
tion to microfilm records in a NARA 
facility while we evaluate an earlier re-
quest from that individual or organiza-
tion to microfilm records at that facil-
ity. 

(3) We establish the number of cam-
era spaces available to a single project 
based upon the total number of 
projects approved for filming at that 
time. 

§ 1254.94 What must my request in-
clude? 

(a) A description of the documents 
you wish to copy that includes the fol-
lowing elements: 

(1) Record group number or agency of 
origin or, for donated historical mate-
rials, title of the collection; 

(2) Title of series or file segment; 
(3) Date span; and 
(4) Estimated volume in number of 

pages or cubic feet. 
(b) The estimated amount of time 

(work-days) that the microfilm copy-
ing project will take; the date that you 
would like to begin the project; and the 
number of persons who would require 
training (see § 1254.108(b)). 

(c) The number and a description of 
the equipment that you will use for 
copying including: 

(1) The name of the manufacturer 
and model number; and 

(2) The type of light source to be em-
ployed (fluorescent, tungsten, or elec-
tronic flash) and if electronic flash (i.e., 
strobe) or fluorescent, whether the 
light source is filtered to omit ultra-
violet radiation. 
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(d) A statement of the procedures 
that you will follow to ensure that you 
copy all pages, that the images on the 
microfilm are legible, and that the 
microfilm is properly processed. At a 
minimum, the procedures should meet 
the requirements specified in part 1230 
of this chapter regarding the micro-
filming of permanent records. 

§ 1254.96 What credits must I give 
NARA? 

(a) You must agree to credit NARA 
as having custody of the original docu-
ments. The credit must appear at the 
beginning of a microfilm publication 
and in any publicity material or de-
scriptions of the publication. 

(b) If the original documents are Fed-
eral records, you must agree to include 
on the film this statement: ‘‘The docu-
ments reproduced in this publication 
are among the records of the (name of 
agency) in the custody of the National 
Archives of the United States. (Name 
of microfilm publication producer) does 
not claim any copyright interest in 
these official U.S. Government 
records.’’ 

(c) If the original documents are do-
nated historical materials, you must 
agree to include on the film this state-
ment: ‘‘The documents reproduced in 
this publication are donated historical 
materials from (name of donor) in the 
custody of the (name of Presidential li-
brary or National Archives of the 
United States). The National Archives 
and Records Administration admin-
isters them in accordance with the re-
quirements of the donor’s deed of gift 
and the U.S. Copyright Law, Title 17, 
U.S.C. (Name of microfilm publication 
producer) does not claim any copyright 
interest in these donated historical 
materials.’’ 

(d) If the original documents are 
Presidential or Vice-Presidential 
records as specified in 44 U.S.C. 2201, 
you must agree to include on the film 
this statement: ‘‘The documents repro-
duced in this publication are Presi-
dential records in the custody of the 
(name of Presidential library or Na-
tional Archives of the United States). 
The National Archives and Records Ad-
ministration administers them in ac-
cordance with the requirements of 
Title 44, U.S.C. (Name of microfilm 

publication producer) does not claim 
any copyright interest in these official 
Presidential records.’’ 

(e) If the original documents are 
records of Congress, you must agree to 
include on the film this statement: 
‘‘The documents reproduced in this 
publication are among the records of 
the (House of Representatives/Senate) 
in the physical custody of the National 
Archives and Records Administration 
(NARA). NARA administers them in 
accordance with the requirements of 
the (House/Senate). (Name of microfilm 
publication producer) does not claim 
any copyright interest in these official 
congressional records.’’ 

§ 1254.98 May NARA make subsequent 
use of my publication? 

You must give NARA a royalty-free 
worldwide license, to take effect seven 
years after you complete filming at the 
NARA facility, to publish, display, re-
produce, distribute, and sell the publi-
cation, and to create derivative works 
based on the publication, and to use 
the publication in collective works, all 
without limitation. The license re-
quired by this section must be written 
to take effect upon publication if there 
is no commercial distributor, or once 
commercial distribution ends if less 
than seven years from the date you 
complete filming at the NARA facility. 

§ 1254.100 How does NARA evaluate 
requests? 

(a) NARA evaluates requests by esti-
mating how well completion of a pro-
posed project would further our efforts 
to preserve and to make available to 
the public the historically valuable 
records of the Government. 

(b) In considering multiple requests 
to film at the same time, we give pri-
ority to microfilming records that have 
research value for a variety of studies 
or that contain basic information for 
fields of research in which researchers 
have demonstrated substantial inter-
est. 

(c) The records to be filmed should be 
reasonably complete and not subject to 
future additions, especially of appre-
ciable volumes, within the original 
body of records. Records with pending 
or future end-of-series additions are ap-
propriate for filming. 
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(d) The records to be filmed should 
not have substantial numbers of docu-
ments withdrawn because of con-
tinuing national security classifica-
tion, privacy, or other restrictions. 

(e) We approve only requests to 
microfilm a complete body of docu-
ments, such as an entire series or a 
major continuous segment of a very 
large series that is reasonably divis-
ible. Microfilming a complete body of 
documents means that you must con-
secutively copy all documents within 
the file unit(s), from the first to the 
last page, not skipping any pages in be-
tween except for pages that are exact 
duplicates or blank pages that are not 
included in a pagination scheme. 

(f) We normally approve only re-
quests that include assurances that the 
project will adhere to the specifica-
tions in part 1230 of this chapter con-
cerning microfilm stock standards, 
index placement, and microfilm proc-
essing for permanent records. 

(g) We approve only requests that 
specify that NARA will receive a first 
generation silver halide duplicate neg-
ative containing no splices made from 
the original camera negative of the 
microform record created in accord-
ance with part 1230 of this chapter. 

(1) We may use this duplicate nega-
tive microform to make duplicate pres-
ervation and reference copies. The cop-
ies may be made available for NARA 
and public use in NARA facilities and 
programs immediately upon receipt. 

(2) We may also make additional use 
of the microform, as indicated in 
§ 1254.98, seven years after you com-
plete filming at the NARA facility, or 
upon delivery of the publication if 
there is no commercial distributor, or 
when the commercial distributor is no 
longer available, whichever occurs 
first. We may choose to add our own 
editorial material to the microform 
copies. 

(3) You must deliver detailed roll 
lists with the microfilm. The lists must 
give the full range of file titles and a 
complete list of all file numbers on 
each roll of microfilm. We prefer that 
the list be provided in a fielded, elec-
tronic format to facilitate its use by 
staff and researchers. If the electronic 
format is a data file with defined or de-
limited fields, you should transfer with 

the file the records layout identifying 
the fields, any coded values for fields, 
and explanations of any delimiters. 

(4) Microfilm projects may donate to 
us additional indexes and finding aids. 
NARA and the microfilm project exe-
cute a deed of gift that specifies re-
strictions on NARA’s use and dissemi-
nation of these products under mutu-
ally acceptable terms. 

§ 1254.102 What requests does NARA 
not approve? 

(a) We do not approve any request 
that does not include all of the infor-
mation we require in §§ 1254.94 and 
1254.96. 

(b) We do not normally approve re-
quests to microfilm documents that: 

(1) Have previously been microfilmed 
and made available to the public; 

(2) We have approved for micro-
filming by another party; or 

(3) We plan to film as a NARA micro-
film publication or which relate closely 
to other documents previously micro-
filmed or approved for microfilming by 
NARA. We may grant exceptions to 
this provision at our discretion. 

(c) We normally do not approve re-
quests to microfilm documents: 

(1) Having restrictions on access that 
preclude their reproduction; 

(2) Known to be protected by copy-
right; 

(3) Having high intrinsic value that 
only authorized NARA personnel may 
handle; 

(4) In vulnerable physical condition; 
(5) Having a high research demand 

and which we would have to deny to 
others for an extended period of time 
during the microfilming process. Where 
possible, we assist you in developing 
filming schedules that avoid the need 
to close documents for a lengthy period 
of time; and 

(6) In formats, such as oversize docu-
ments, bound volumes, and others, that 
would be subject to excessive stress 
and possible damage from special 
equipment you plan to use, as well as 
documents fastened with grommets, 
heavy duty staples, miscellaneous fas-
teners, or wafers and other adhesives 
that cannot be removed without tear-
ing or breaking documents. 

(d) We normally do not approve re-
quests from persons or organizations 
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that failed to produce usable microfilm 
or to honor commitments they made in 
previous requests, or for whom we have 
had to rescind previous permission to 
microfilm documents because of their 
conduct. 

(e) We do not approve requests to 
microfilm records in NARA facilities in 
which there is insufficient space avail-
able for private microfilming. We do 
not permit private microfilming in our 
records storage (stack) areas. 

(1) Federal agencies microfilming 
records in support of the agency’s mis-
sion may use the space set aside for 
private microfilming. Agency micro-
filming takes priority over private 
microfilming when there is insufficient 
space to accommodate both at the 
same time. 

(2) When a NARA facility does not 
have enough space to accommodate all 
requests, we may schedule separate 
projects by limiting the time allowed 
for each particular project or by re-
quiring projects to alternate their use 
of the space. 

(3) We also do not approve requests 
where the only space available for film-
ing is in the facility’s research room, 
and such work would disturb research-
ers. We do not move records from a fa-
cility lacking space for private micro-
filming to another NARA facility for 
that purpose. 

(f) We do not approve requests to 
microfilm records when there is not 
enough staff to provide the necessary 
support services, including document 
preparation, training of private 
microfilmers, and monitoring the film-
ing. 

(g) We do not approve the start of a 
project to microfilm records until you 
have agreed in writing to the amount 
and schedule of fees for any training, 
microfilm preparation, and monitoring 
we must conduct that is necessary to 
support your project. Our letter of ten-
tative approval for the project includes 
an agreement detailing the records in 
the project and the detailed schedule of 
fees for NARA services for the project. 
We give final approval when we receive 
your signed copy of the agreement. 

§ 1254.104 How does NARA determine 
fees to prepare documents for 
microfilming? 

(a) As part of our evaluation of a re-
quest to microfilm documents, we de-
termine the amount of microfilm prep-
aration that we must do before you can 
microfilm the documents and the esti-
mated cost of such preparation. We 
base fees for microfilm preparation on 
direct salary costs (including benefits) 
and supply costs when we perform the 
work. When a NARA contractor per-
forms the work, the fees are the cost to 
NARA. Microfilm preparation includes: 

(1) Removing document fasteners 
from documents when the fasteners can 
be removed without damage to the doc-
uments; and 

(2) Taking any document conserva-
tion actions that must be accomplished 
in order to film the documents, such as 
document flattening or mending. 

(b) We provide you detailed informa-
tion on the fees for microfilm prepara-
tion in the letter of approval. You 
must pay fees in accordance with 
§ 1258.14 of this chapter. When a body of 
documents requires extensive micro-
film preparation, we may establish a 
different payment schedule at our dis-
cretion. 

§ 1254.106 What are NARA’s equipment 
standards? 

(a) Because we have limited space in 
many NARA facilities, microfilm/fiche 
equipment should be operable from a 
table top unless we have given written 
permission to use free standing/floor 
model cameras. You may only use 
planetary type camera equipment. You 
may not use automatic rotary cameras 
and other equipment with automatic 
feed devices. We may approve your use 
of book cradles or other specialized 
equipment designed for use with bound 
volumes, oversized documents, or other 
formats, as well as other camera types 
not specified here, on a case-by-case 
basis. 

(b) The power consumption of the 
equipment normally must not exceed 
1.2 kilowatts. Power normally avail-
able is 115 volts, 60 hz. You must make 
requests for electricity exceeding that 
normally available at least 90 days in 
advance. 
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(c) You may not use equipment hav-
ing clamps or other devices to exert 
pressure upon or to attach the docu-
ment to any surface in a way that 
might damage the document. 

(d) The equipment must not use a 
heat generating light source in close 
enough proximity to the documents to 
result in their physical distortion or 
degradation. All sources of ultraviolet 
light must be filtered. 

§ 1254.108 What are NARA’s require-
ments for the microfilming process? 

(a) Your equipment must conform to 
the equipment standards in § 1254.106. 

(b) You must handle documents ac-
cording to the training and instruc-
tions provided by our staff so that doc-
uments are not damaged during copy-
ing and so that their original order is 
maintained. Only persons who have at-
tended NARA training will be per-
mitted to handle the documents or su-
pervise microfilming operations. We 
charge you fees for training services 
and these fees will be based on direct 
salary costs (including benefits) and 
any related supply costs. We specify 
these fees in the written agreement we 
require for project approval in 
§ 1254.102(h). 

(c) You may microfilm documents 
from only one file unit at a time. After 
you complete microfilming, you must 
return documents you removed from 
files for microfilming to their original 
position in the file container, refasten 
any fasteners you removed to facilitate 
copying, and remove any tabs you 
placed on the documents to identify 
items to copy. We will provide fas-
teners for replacement as necessary. 

(d) You may not leave documents un-
attended on the copying equipment or 
elsewhere. 

(e) Under normal microfilming condi-
tions, actual copying time per sheet 
must not exceed 30 seconds. 

(f) You must turn off any lights used 
with the camera when the camera is 
not in actual operation. 

(g) You may operate microfilm equip-
ment only in the presence of the re-
search room attendant or a designated 
NARA employee. If NARA places 
microfilm projects in a common re-
search area with other researchers, the 
project will not be required to pay for 

monitoring that is ordinarily provided. 
If the microfilm project is performed in 
a research room set aside for copying 
and filming, we charge the project fees 
for these monitoring services and these 
fees will be based on direct salary costs 
(including benefits). When more than 
one project share the same space, mon-
itoring costs will be divided equally 
among the projects. We specify the 
monitoring service fees in the written 
agreement required for project ap-
proval in § 1254.102(h). 

(h) The equipment normally should 
be in use each working day that it is in 
a NARA facility. The director of the 
NARA facility (as defined in § 1252.2 of 
this chapter) decides when you must 
remove equipment because of lack of 
regular use. You must promptly re-
move equipment upon request of the fa-
cility director. 

(i) We assume no responsibility for 
loss or damage to microfilm equipment 
or supplies you leave unattended. 

(j) We inspect the microform output 
at scheduled intervals during the 
project to verify that the processed 
film meets the microfilm preparation 
and filming standards required by part 
1230 of this chapter. To enable us to 
properly inspect the film, we must re-
ceive the film within 5 days after it has 
been processed. You must provide 
NARA with a silver halide duplicate 
negative of the filmed records (see 
§ 1254.100(g)) according to the schedule 
shown in paragraph (k). If the proc-
essed film does not meet the standards, 
we may require that you refilm the 
records. 

(k) When you film 10,000 or fewer im-
ages, you must provide NARA with a 
silver halide duplicate negative upon 
completion of the project. When the 
project involves more than 10,000 im-
ages, you must provide a silver halide 
duplicate negative of the first com-
pleted roll or segment of the project re-
producing this image count to NARA 
for evaluation. You also must provide 
subsequent completed segments of the 
project, in quantities approximating 
100,000 or fewer images, to NARA with-
in 30 days after filming unless we ap-
prove other arrangements. 
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(l) If the microfilming process is 
causing visible damage to the docu-
ments, such as flaking, ripping, separa-
tion, fading, or other damage, filming 
must stop immediately and until the 
problems can be addressed. 

§ 1254.110 Does NARA ever rescind 
permission to microfilm? 

We may, at any time, rescind permis-
sion to microfilm records if: 

(a) You fail to comply with the 
microfilming procedures in § 1254.108; 

(b) Inspection of the processed micro-
film reveals persistent problems with 
the quality of the filming or proc-
essing; 

(c) You fail to proceed with the 
microfilming or project as indicated in 
the request, or 

(d) The microfilming project has an 
unanticipated adverse effect on the 
condition of the documents or the 
space set aside in the NARA facility for 
microfilming. 

(e) You fail to pay NARA fees in the 
agreed to amount or on the agreed to 
payment schedule. 

PART 1256—ACCESS TO RECORDS 
AND DONATED HISTORICAL MA-
TERIALS 

Subpart A—General Information 

Sec. 
1256.1 What does this part cover? 
1256.2 How do I obtain access to records 

stored in Federal Records Centers? 
1256.6 How do I obtain access to records of 

defunct agencies? 
1256.8 How do I obtain access to Presi-

dential records? 
1256.10 How do I obtain access to Nixon 

Presidential materials? 

Subpart B—Access to Federal Archival 
Records 

1256.20 May I obtain access to Federal ar-
chival records? 

1256.22 How do I request access to restricted 
information in Federal archival records? 

1256.24 How long may access to some 
records be denied? 

1256.26 When can I appeal decisions about 
access to Federal archival records? 

1256.28 Does NARA make any exceptions for 
access to records containing privacy-re-
stricted information? 

Subpart C—Access to Donated Historical 
Materials 

1256.30 How do I obtain access to donated 
historical materials? 

1256.32 How do I request access to restricted 
information in donated historical mate-
rials? 

1256.34 How long may access to some do-
nated historical materials be denied? 

1256.36 When can I appeal decisions about 
access to donated historical materials? 

Subpart D—General Restrictions 

1256.40 What are general restrictions? 
1256.42 Who imposes general restrictions? 
1256.44 Does NARA ever waive general re-

strictions? 
1256.46 National security-classified informa-

tion. 
1256.48 Information about internal agency 

rules and practices. 
1256.50 Information exempted from disclo-

sure by statute. 
1256.52 Trade secrets and commercial or fi-

nancial information. 
1256.54 Inter- and intra-agency memoranda 

(subject to privilege). 
1256.56 Information that would invade the 

privacy of a living individual. 
1256.58 Information related to law enforce-

ment investigations. 
1256.60 Information relating to financial in-

stitutions. 
1256.62 Geological and geophysical informa-

tion relating to wells. 

Subpart E—Access to Materials Containing 
National Security-Classified Information 

1256.70 What controls access to national se-
curity-classified information? 

1256.72 What are FOIA requests and manda-
tory review requests? 

1256.74 How does NARA process Freedom of 
Information Act (FOIA) requests for clas-
sified information? 

1256.76 How do I request mandatory review 
of classified information under Executive 
Order 12958, as amended? 

1256.78 How does NARA handle my manda-
tory review request? 

1256.80 How does NARA provide classified 
access to historical researchers and 
former Presidential appointees? 

Subpart F—Domestic Distribution of United 
States Information Agency Audiovisual 
Materials in the National Archives of 
the United States 

1256.90 What does this subpart cover? 
1256.92 What is the purpose of this subpart? 
1256.94 Definition. 
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1256.96 What provisions apply to the trans-
fer of USIA audiovisual records to the 
National Archives of the United States? 

1256.98 Can I get access to and obtain copies 
of USIA audiovisual records transferred 
to the National Archives of the United 
States? 

1256.100 What is the copying policy for USIA 
audiovisual records that either have 
copyright protection or contain copy-
righted material? 

1256.102 What fees does NARA charge? 

AUTHORITY: 44 U.S.C. 2101–2118; 22 U.S.C. 
1461(b); 5 U.S.C. 552; E.O. 12958 (60 FR 19825, 3 
CFR, 1995 Comp., p. 333; E.O. 13292, 68 FR 
15315, 3 CFR, 2003 Comp., p. 196; E.O. 13233, 66 
FR 56023, 3 CFR, 2001 Comp., p. 815. 

SOURCE: 69 FR 39325, June 30, 2004, unless 
otherwise noted. 

Subpart A—General Information 

§ 1256.1 What does this part cover? 
This part describes NARA’s policies 

on access to archival records of the Ex-
ecutive Branch and donated historical 
materials in the National Archives of 
the United States and to records in the 
physical custody of the Federal records 
centers. This part applies to records 
and materials covered by the Federal 
Records Act (44 U.S.C. 2108 and chs. 29, 
31, 33) and donated historical mate-
rials. This part does not apply to Presi-
dential, Supreme Court, Senate, House 
of Representatives, and Architect of 
the Capitol records except for the pur-
pose of directing mandatory review re-
quests in subpart E. 

§ 1256.2 How do I obtain access to 
records stored in Federal Records 
Centers? 

Agencies that retire their records to 
a Federal records center (FRC) set 
rules for access to those records. Ad-
dress requests for access to records 
stored in Federal records centers di-
rectly to the appropriate agency or to 
the appropriate FRC director at the ad-
dress shown in part 1253. When the 
agency’s rules permit, NARA makes 
FRC records available to requesters. 
When the agency’s rules and restric-
tions do not permit access FRCs re-
ceive requests that should have been 
sent to the agency, the FRC director 
refers the requests and any appeals for 
access, including those made under the 
Freedom of Information Act (5 U.S.C. 

552, as amended), to the responsible 
agency. 

§ 1256.6 How do I obtain access to 
records of defunct agencies? 

NARA handles access to archives and 
FRC records received from agencies 
that have ceased to exist without a 
successor in function as described in 
Subpart B. 

§ 1256.8 How do I obtain access to 
Presidential records? 

See 36 CFR part 1270, Presidential 
Records, for the rules for access to 
Presidential records transferred to 
NARA. 

§ 1256.10 How do I obtain access to 
Nixon Presidential materials? 

See 36 CFR part 1275, Preservation 
and Protection of and Access to the 
Presidential Historical Materials of the 
Nixon Administration, for the rules for 
access to Nixon Presidential materials. 

Subpart B—Access to Federal 
Archival Records 

§ 1256.20 May I obtain access to Fed-
eral archival records? 

(a) Most Federal archival records are 
open for research without submitting a 
Freedom of Information Act (FOIA) re-
quest. Part 1254 specifies procedures for 
using unrestricted records in a NARA 
research room, submitting reference 
requests, and ordering copies of 
records. 

(b) Some records are subject to re-
strictions prescribed by statute, Execu-
tive Order, or by restrictions specified 
in writing in accordance with 44 U.S.C. 
2108 by the agency that transferred the 
records to the National Archives of the 
United States. All agency-specified re-
strictions must comply with the FOIA. 
Even if the records are not national-se-
curity classified, we must screen some 
records for other information exempt 
from release under the FOIA. 

§ 1256.22 How do I request access to 
restricted information in Federal 
archival records? 

(a) You may file a FOIA request. To 
request access under the provisions of 
the FOIA, see part 1250 of this chapter, 
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Public Availability and Use of Federal 
Records. 

(b) For classified information in Fed-
eral records, you may file a FOIA re-
quest or a mandatory review request 
under Executive Order 12958, as amend-
ed, as described in § 1256.74. 

§ 1256.24 How long may access to some 
records be denied? 

(a) Although many records are open 
for research, some records are closed 
for long periods, either under our gen-
eral restrictions, described in subpart 
D of this part, or another governing au-
thority. For example, in accordance 
with 44 U.S.C. 2108(b), we do not grant 
access to restricted census and survey 
records of the Bureau of the Census 
less than 72 years old containing data 
identifying individuals enumerated in 
population censuses. 

(b) Screening records takes time. We 
screen records as soon as possible and 
can often make most of the records in 
which you are interested available. In 
the case of electronic structured data-
bases, NARA can make a copy of 
records with restricted information 
masked. In response to FOIA requests 
for records in other media, we make a 
copy of the record available if we can 
mask or ‘‘redact’’ restricted informa-
tion. 

§ 1256.26 When can I appeal decisions 
about access to Federal archival 
records? 

(a) For information on filing appeals 
for requests made under the FOIA, see 
36 CFR part 1250, subpart D, Appeals. 

(b) For information on filing appeals 
for requests made under mandatory re-
view, see § 1260.54 of this chapter. 

§ 1256.28 Does NARA make any excep-
tions for access to records con-
taining privacy-restricted informa-
tion? 

(a) NARA policy. Access to archival 
records containing information access 
to which would invade the privacy of 
an individual is restricted by § 1256.56. 

(1) NARA may authorize access to 
such records for the purpose of re-
search to qualified persons doing bio-
medical or social science research 
under the conditions outlined in this 
section as long as the records do not 
also contain information restricted by 

statute or national security-classified 
information. 

(2) If NARA is able to make a copy of 
such records with all personal identi-
fiers masked or deleted, NARA will 
make such a ‘‘sanitized’’ copy of the 
record available to all researchers in 
accordance with § 1256.24. 

(3) NARA will not grant access to re-
stricted census and survey records of 
the Bureau of the Census less than 72 
years old containing data identifying 
individuals enumerated in population 
censuses in accordance with 44 U.S.C. 
2108(b). 

(b) Request for access. Researchers 
who wish to have access to records re-
stricted by § 1256.56 to conduct bio-
medical or social science research must 
submit a written request to the NARA 
FOIA/Privacy Act Officer (NGC), Na-
tional Archives and Records Adminis-
tration, 8601 Adelphi Road, College 
Park, MD 20740–6001. OMB control num-
ber 3095–0002 has been assigned to this 
collection of information requirement. 
Researchers are encouraged to consult 
informally with NARA before submit-
ting the formal request. The request 
must include the following informa-
tion: 

(1) Name and mailing address; 
(2) Institutional affiliation and posi-

tion, if applicable; 
(3) List of published research, if ap-

plicable; 
(4) References from two persons who 

have first-hand knowledge of the re-
quester’s qualifications to perform the 
research; 

(5) A statement of the nature of the 
research to be conducted and any plans 
for publication or presentation of the 
research findings; 

(6) A listing of all sources of grant 
funds supporting the research project 
or its publication; 

(7) A statement of the methodology 
to be used; 

(8) A statement of the administra-
tive, technical, and physical safeguards 
to be employed by the researcher to 
prevent unauthorized use or disclosure 
of the records; 

(9) A listing of the record groups and 
series titles to be used; and 

(10) A statement that the researcher 
will abide by the conditions of access 
to be prescribed by NARA and that the 
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researcher will assume responsibility 
for the action of all persons working 
with the researcher on the project. 

(c) Access Review Committee. Requests 
made under paragraph (b) of this sec-
tion will be reviewed by NARA’s Access 
Review Committee, which is composed 
of the Deputy Archivist of the United 
States, the Assistant Archivist for the 
Office of Records Services—Wash-
ington, DC, the Assistant Archivist for 
the Official of Regional Records Serv-
ices, and the director(s) of the NARA 
division(s) that has custody of the re-
quested records. The Committee may 
consult other persons within and out-
side the Federal Government who are 
knowledgeable in the research field for 
assistance in evaluating a request. 

(1) The Committee will examine the 
request to determine whether: 

(i) The requested information is of 
such a highly sensitive personal nature 
that disclosure must not be permitted 
even for biomedical or social science 
research; 

(ii) The methodology proposed by the 
requester will permit the researcher to 
obtain the projected research results 
without revealing personally identi-
fying information; 

(iii) The research results are intended 
to be published or presented at an aca-
demic or research conference; 

(iv) The requester is a biomedical or 
social science researcher who has pre-
vious research experience and has sub-
mitted or intends to submit articles or 
books on such research for publication; 

(v) The safeguards proposed by the 
requester will adequately protect the 
personal information; and 

(vi) NARA has sufficient staff and 
space available to safeguard privacy in-
terests necessary to accommodate the 
research project. 

(2) The decision of the Committee 
will be made in writing to the re-
quester within 15 workdays after re-
ceipt of a completed request. At the 
discretion of the Committee, the re-
searcher may meet with the Com-
mittee to discuss the project or to dis-
cuss revising the research proposal to 
meet possible objections of the Com-
mittee. 

(d) Conditions of access. Researchers 
who are granted access to restricted 
records, all others associated with the 

research project who will have access 
to personally identifiable information 
from the records, and the manager of 
any facility handling the records con-
taining personal identifiers must agree 
in writing to maintain the confiden-
tiality of the information and to ad-
here to the conditions of access im-
posed by NARA. NARA will impose the 
following conditions of access on any 
project; additional conditions may be 
imposed on the use of specific records 
or on specific projects: 

(1) The records may be used only for 
the purpose of the research and for the 
reporting of research findings as de-
scribed in the approved research 
project. The records may not be used 
for any other purpose; 

(2) The records and any authorized 
copies of records may not be trans-
ferred to any person or institution not 
directly involved with the approved re-
search project and subject to a written 
agreement to maintain confidentiality 
specified in § 1256.28(d); 

(3) Reasonable administrative, tech-
nical, and physical safeguards, as ap-
proved by NARA, to prevent unauthor-
ized use or disclosure of the records 
must be established by the researcher 
and followed by all persons associated 
with the project; 

(4) When required by NARA, the 
records must be consulted at the NARA 
facility where the records are located; 

(5) The researcher’s notes must not 
contain any individually identifiable 
information. The researcher must use 
an alternate code system to render per-
sonally identifiable information as 
anonymous in all research notes; 

(6) Persons who are identified in the 
records may not be contacted by or on 
behalf of the researcher; 

(7) Before publication or public pres-
entation of the data, the final research 
product(s) must be provided to the Dep-
uty Archivist of the United States for 
review. NARA’s review is limited to en-
suring that there is no possible identi-
fication of individuals in the research 
findings. NARA will not evaluate the 
validity of the research findings. 

(e) Noncompliance with conditions of 
access. If we discover that a researcher 
has violated any of the conditions of 
access, we will take steps to revoke the 
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NARA research privileges of that per-
son and will consult with NARA’s Gen-
eral Counsel or his or her designee to 
determine any other steps to be taken 
to prevent any further disclosure of the 
personal information concerned. NARA 
may also inform the following persons 
and organizations of the researcher’s 
failure to follow the conditions of use: 

(1) The institution with which the re-
searcher is affiliated, if applicable; 

(2) Persons who served as references 
in the application for access; 

(3) Organizations that provided grant 
funds for the project; 

(4) The sponsor of the publication or 
public presentation; and 

(5) Appropriate professional organiza-
tions. 

Subpart C—Access to Donated 
Historical Materials 

§ 1256.30 How do I obtain access to do-
nated historical materials? 

NARA encourages researchers to con-
fer about donated historical materials 
with the appropriate director or ref-
erence staff member at the facilities 
listed in part 1253 of this chapter. Some 
donated historical materials have re-
strictions on their use and availability 
as stated in writing by the donors in 
the Donor’s Deed of Gift. Some may 
have other restrictions imposed by 
statute or Executive Order. If war-
ranted, the Archivist may apply gen-
eral restrictions to donated materials 
even when not specified in the donor’s 
deed of gift. NARA staff can assist you 
with questions about restrictions or 
copyright protection that may apply to 
donated materials. See § 1256.36 for in-
formation on appealing closure of do-
nated materials and subpart D of this 
part for information about general re-
strictions. 

§ 1256.32 How do I request access to 
restricted information in donated 
historical materials? 

(a) At Presidential libraries and re-
gional archives, you may write to the 
appropriate director at the facilities in 
part 1253 of this chapter. In the Wash-
ington, DC, area, you may write to the 
Director of Access Programs (NWC) for 
donated textual materials or the Direc-
tor of Modern Records Programs 

(NWM) for donated electronic records. 
The mailing address for NWC and NWM 
is Office of Records Services—Wash-
ington, DC, 8601 Adelphi Road, College 
Park, MD 20740–6001. 

(b) You may request a review of docu-
ments restricted under terms of a do-
nor’s deed of gift or other legal instru-
ment to determine whether the condi-
tions originally requiring the closure 
still exist. Your request must describe 
each document requested so that the 
staff can locate it with a reasonable 
amount of effort. For files that NARA 
previously screened, you may cite the 
reference to the withheld document as 
it appears on the withdrawal sheet. 

(c) In many instances, the director or 
his or her designated representative 
will determine whether entire docu-
ments or portions of them can be 
opened. However, a donor or his or her 
representative reserves the right to de-
termine whether the donor’s materials, 
a series, or a document or portions of it 
should remain closed (see § 1256.36). 

(d) For classified information in do-
nated historical materials, you may 
file a mandatory review request under 
Executive Order 12958, as amended, as 
described in § 1256.74. 

§ 1256.34 How long may access to some 
donated historical materials be de-
nied? 

Some donated historical materials 
are closed for long periods, either 
under the provisions of the deed of gift, 
our general restrictions described in 
subpart D of this part, or another gov-
erning authority. We are sometimes 
able to make a copy of materials with 
restricted information redacted. 

§ 1256.36 When can I appeal decisions 
about access to donated historical 
materials? 

(a) If you wish to appeal a denial of 
access from the director or his des-
ignated representative in imple-
menting the provisions of a donor’s 
deed of gift, you may write a letter ad-
dressed to the Deputy Archivist of the 
United States, National Archives and 
Records Administration, 8601 Adelphi 
Road, College Park, MD 20740–6001. The 
Deputy Archivist, the Assistant Archi-
vist for Presidential Libraries, and the 
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Assistant Archivist for Records Serv-
ices—Washington, DC, or their des-
ignated representatives, compose the 
Board of Review for appeals relating to 
donated historical materials. 

(b) The board’s decision is final. If 
the board cannot make a determina-
tion on your request within 30 working 
days of receipt, NARA informs you of 
the reason for the delay. If the board 
determines that a document should re-
main closed, you may not file a new ap-
peal for two years. Similarly, you may 
not file an appeal on documents in col-
lections that have been open for re-
search for less than 2 years. 

(c) In some cases, the donor or his 
representative may reserve the right to 
determine whether the donor’s mate-
rials, a series, or a document or por-
tions of it should remain closed; you 
cannot appeal such decisions. 

(d) For information on filing appeals 
for requests made under mandatory re-
view of White House originated infor-
mation, see § 1260.62 of this chapter. 

Subpart D—General Restrictions 
§ 1256.40 What are general restric-

tions? 
General restrictions apply to certain 

kinds of information or classes of 
records, regardless of the record group 
to which the records have been allo-
cated. These general restrictions may 
apply to records and materials not cov-
ered by the Freedom of Information 
Act. The general restrictions are listed 
and explained in §§ 1256.46 through 
1256.62. 

§ 1256.42 Who imposes general restric-
tions? 

The Archivist of the United States 
imposes all general restrictions in ac-
cordance with 5 U.S.C. 552, as amended, 
and 44 U.S.C. 2107(4), 2108, and 2111. 

§ 1256.44 Does NARA ever waive gen-
eral restrictions? 

NARA may provide access to records 
withheld under a general restriction 
only to: 

(a) NARA employees for work pur-
poses; 

(b) The creating agency or its author-
ized agent in the conduct of agency 
business; 

(c) The donor, in the case of donated 
historical materials; or 

(d) The subject of the records in some 
cases or the subject’s authorized agent. 

§ 1256.46 National security-classified 
information. 

In accordance with 5 U.S.C. 552(b)(1), 
NARA cannot disclose records con-
taining information regarding national 
defense or foreign policy that is prop-
erly classified under the provisions of 
the pertinent Executive Order on Clas-
sified National Security Information 
and its implementing directive (Execu-
tive Order 12958, as amended). 

§ 1256.48 Information about internal 
agency rules and practices. 

(a) NARA may withhold from disclo-
sure, in accordance with 5 U.S.C. 
552(b)(2), the following: 

(1) Records that contain information 
on substantial internal matters of 
agencies that, if disclosed, could risk 
circumvention of a legal requirement, 
such as a statute or an agency regula-
tion. 

(2) Records containing information 
that states or assesses an agency’s vul-
nerability to outside interference or 
harm. NARA withholds records that 
identify agency programs, systems, or 
facilities deemed most sensitive. NARA 
also withholds records describing spe-
cific measures that can be used to 
counteract such agency vulnerabilities. 

(b) The Archivist of the United 
States may determine that this general 
restriction does not apply to specific 
records because enough time has 
passed that agency statutes or regula-
tions would not be compromised and 
programs, systems, and facilities would 
not be harmed. 

§ 1256.50 Information exempted from 
disclosure by statute. 

In accordance with 5 U.S.C. 552(b)(3), 
NARA withholds records containing in-
formation that is specifically exempted 
from disclosure by statute when that 
statute: 

(a) Requires withholding information 
from the public, leaving no discretion; 
or 

(b) Establishes particular criteria for 
withholding or refers to particular 
types of matters to be withheld. 
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§ 1256.52 Trade secrets and commer-
cial or financial information. 

In accordance with 5 U.S.C. 552(b)(4), 
NARA may withhold records that con-
tain trade secrets and commercial or 
financial information, obtained from a 
person, that is privileged or confiden-
tial. Such records may be disclosed 
only if: 

(a) The person who provided the in-
formation agrees to its release; or 

(b) In the judgment of the Archivist 
of the United States, enough time has 
passed that release of the information 
would not result in substantial com-
petitive harm to the submitter of the 
information. See 36 CFR 1250.82 for ad-
ditional regulatory guidance. 

§ 1256.54 Inter- and intra-agency 
memoranda (subject to privilege). 

(a) In accordance with 5 U.S.C. 
552(b)(5), NARA may withhold informa-
tion found in inter-agency or intra- 
agency records if that information is 
subject to a legally recognized privi-
lege, including the: 

(1) Deliberative process privilege; 
(2) Attorney work product privilege; 

and 
(3) Attorney-client privilege. 
(b) The Archivist of the United 

States may determine that this general 
restriction does not apply to specific 
records because enough time has 
passed that release of the information 
would not result in the harm that the 
privilege was intended to protect or 
confidential attorney-client commu-
nications. 

§ 1256.56 Information that would in-
vade the privacy of a living indi-
vidual. 

(a) In accordance with 5 U.S.C. 
552(b)(6), NARA will withhold records 
in personnel and medical and similar 
files containing information about a 
living individual that reveals details of 
a highly personal nature that, if re-
leased, would cause a clearly unwar-
ranted invasion of personal privacy. 
Privacy information may include, but 
is not limited to, information about 
the physical or mental health or the 
medical or psychiatric care or treat-
ment of the individual, and that: 

(1) Contains personal information not 
known to have been previously made 
public, and 

(2) Relates to events less than 75 
years old. 

(b) The Archivist of the United 
States may determine that this general 
restriction does not apply to: 

(1) Specific records because enough 
time has passed that the privacy of liv-
ing individuals is not compromised; or 

(2) Researchers for the purpose of bio-
medical and social science research 
when such researchers have provided 
NARA with adequate written assurance 
that the record(s) will be used solely as 
a research or reporting record and that 
no individually identifiable informa-
tion will be disclosed. 

§ 1256.58 Information related to law 
enforcement investigations. 

(a) In accordance with 5 U.S.C. 
552(b)(7), NARA will withhold records 
compiled for law enforcement purposes. 
Unless otherwise determined by the Ar-
chivist in accordance with paragraph 
(b) of this section, records compiled for 
law enforcement purposes may be dis-
closed only if all of the following con-
ditions are met: 

(1) The release of the information 
does not interfere with law enforce-
ment proceedings; 

(2) The release of the information 
would not deprive a person of a right to 
a fair trial or an impartial adjudica-
tion; 

(3) The release of the information 
would not constitute an unwarranted 
invasion of personal privacy; 

(4) Confidential sources and informa-
tion provided by a confidential source 
are not revealed; 

(5) Confidential investigation tech-
niques are not described; and 

(6) Release of the information would 
not endanger the life or physical safety 
of any person. 

(b) The Archivist of the United 
States may determine that this general 
restriction does not apply to specific 
records because enough time has 
passed that: 

(1) The safety of persons is not en-
dangered, and 

(2) The public interest in disclosure 
outweighs the continued need for con-
fidentiality. 
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§ 1256.60 Information relating to finan-
cial institutions. 

(a) In accordance with 5 U.S.C. 
552(b)(8), NARA may withhold informa-
tion in records contained in or relating 
to the examination, operating, or con-
dition reports prepared by, on behalf 
of, or for the use of an agency respon-
sible for the regulation or supervision 
of financial institutions. 

(b) The Archivist of the United 
States may determine that this general 
restriction does not apply to specific 
records because enough time has 
passed that current financial informa-
tion is not compromised. 

§ 1256.62 Geological and geophysical 
information relating to wells. 

(a) In accordance with 5 U.S.C. 
552(b)(9), NARA may withhold informa-
tion in records that relates to geologi-
cal and geophysical information and 
data, including maps, concerning wells. 

(b) The Archivist of the United 
States may determine that this general 
restriction does not apply to specific 
records because enough time has 
passed that current proprietary rights 
are not compromised. 

Subpart E—Access to Materials 
Containing National Security- 
Classified Information 

§ 1256.70 What controls access to na-
tional security-classified informa-
tion? 

(a) The declassification of and public 
access to national security-classified 
information, hereinafter referred to as 
‘‘classified information’’ is governed by 
Executive Order 12958 of April 17, 1995 
(3 CFR, 1995 Comp., p. 333) and as 
amended by Executive Order 13292 of 
March 25, 2003 (68 FR 15315, 3 CFR, 2003 
Comp. 196), 32 CFR part 2001, and the 
Freedom of Information Act (5 U.S.C. 
552, as amended). 

(b) Public access to documents de-
classified in accordance with this regu-
lation may be restricted or denied for 
other reasons under the provisions of 5 
U.S.C. 552(b) for accessioned agency 
records; §§ 1256.30 through 1256.36 of this 
part for donated historical materials; 
44 U.S.C. 2111, 44 U.S.C. 2201 et seq., and 
36 CFR part 1270 for Presidential 
records; and 44 U.S.C. 2111 note and 36 

CFR part 1275 for Nixon Presidential 
materials. 

§ 1256.72 What are FOIA requests and 
mandatory review requests? 

(a) You may file a FOIA request for 
Executive Branch agency records, re-
gardless of whether they contain clas-
sified information. The FOIA also ap-
plies to Presidential records as cited in 
§ 1256.74(b). The FOIA does not apply to 
records of the Judicial and Legislative 
Branches or to donated historical ma-
terials. 

(b) You may only file a mandatory 
review request if the records contain 
classified information. NARA handles 
mandatory review requests for records 
we hold for the Executive, Judicial, 
and Legislative Branches as well as do-
nated historical materials under E.O. 
12958, as amended, section 3.5. 

§ 1256.74 How does NARA process 
Freedom of Information Act (FOIA) 
requests for classified information? 

(a) NARA processes FOIA requests 
for access to classified information in 
Federal records in accordance with the 
provisions of 36 CFR part 1250. Time 
limits for responses to FOIA requests 
for classified information are those 
provided in the FOIA, rather than the 
longer time limits provided for re-
sponses to mandatory review requests 
specified by Executive Order 12958, 
Classified National Security Informa-
tion (3 CFR, 1995 Comp., p. 333), as 
amended by Executive Order 13292 (68 
FR 15315, 3 CFR, 2003 Comp., p. 196). 

(b) NARA processes requests for ac-
cess to classified information in Presi-
dential records under the FOIA and the 
Presidential Records Act (PRA) in ac-
cordance with the provisions of part 
1270 of this chapter. Time limits for re-
sponses to FOIA requests for classified 
information are those provided in the 
FOIA, the PRA, and Executive Order 
13233, Further Implementation of the 
Presidential Records Act (3 CFR, 2001 
Comp., p. 815). 

§ 1256.76 How do I request mandatory 
review of classified information 
under Executive Order 12958, as 
amended? 

(a) You may request mandatory re-
view of classified information that is in 
the legal custody of NARA, as well as 
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in legislative and judicial records 
NARA holds. Your mandatory review 
request must describe the document or 
material containing the information 
with sufficient specificity to enable 
NARA to locate it with a reasonable 
amount of effort. When possible, a re-
quest must include the name of the 
originator and recipient of the infor-
mation, as well as its date, subject, and 
file designation. Information we re-
viewed within the previous 2 years is 
not subject to mandatory review. We 
notify you if this provision applies to 
your request. 

(b) You must address your manda-
tory review request to the appropriate 
staff in the following table. 

If the documents are . . . . . . then address your re-
quest to 

(1) Presidential records and 
donated historical materials 
at a Presidential library.

The appropriate library cited 
in 36 CFR part 1253. 

(2) Nixon Presidential mate-
rials.

Director, Nixon Presidential 
Materials Staff (NLNS), 
8601 Adelphi Road, Col-
lege Park, MD 20740– 
6001. 

(3) Presidential materials 
maintained in the Wash-
ington, DC, area.

Director, Presidential Mate-
rials Staff (NLMS), 700 
Pennsylvania Avenue, 
NW., Washington, DC 
20408. 

(4) Federal records, donated 
historical materials related 
to Federal records, judicial 
records, legislative records 
maintained in the Wash-
ington, DC, area.

Chief, Special Access/FOIA 
Staff (NWCTF), 8601 
Adelphi Road, College 
Park, MD 20740–6001. 

(5) Federal records and judi-
cial records maintained at a 
regional archives.

The appropriate regional ar-
chives cited in 36 CFR part 
1253. 

§ 1256.78 How does NARA handle my 
mandatory review request? 

(a) You may find our procedures for 
mandatory review and appeals of deni-
als in part 1260 of this chapter, Declas-
sification of National Security Infor-
mation. 

(1) When agencies provide declas-
sification guidance and delegate de-
classification authority to the Archi-
vist of the United States, NARA re-
views for declassification and releases 
the requested information or those de-
classified portions of the request that 
constitute a coherent segment unless 
withholding is otherwise warranted 
under applicable law. 

(2) When we do not have guidance 
from agencies, we coordinate the de-
classification review with the original 

classifying agency or agencies under 
the provisions of part 1260, subchapter 
D of this chapter. 

(b) If we cannot identify the informa-
tion you seek from the description you 
provide or if the volume of information 
you seek is so large that processing it 
would interfere with our capacity to 
serve all requesters on an equitable 
basis, we notify you that, unless you 
provide additional information or nar-
row the scope of your request, we can-
not take further action. 

§ 1256.80 How does NARA provide clas-
sified access to historical research-
ers and former Presidential ap-
pointees? 

(a) In accordance with the require-
ments of section 4.4 of E.O. 12958, as 
amended, we may grant access to clas-
sified information to certain eligible 
persons. These persons are engaged in 
historical research projects or pre-
viously occupied policy-making posi-
tions to which they were appointed by 
the President. If you seek permission 
to examine materials under this spe-
cial historical researcher/Presidential 
appointees access program, you must 
contact NARA in advance. We need at 
least 4 months before you wish to have 
access to the materials to permit time 
for the responsible agencies to process 
your request for access. If you seek ac-
cess to classified Presidential records 
under section 4.4 of E.O. 12958, you 
must first qualify under special access 
provisions of 44 U.S.C. 2205. NARA in-
forms you of the agencies to which you 
have to apply for permission to exam-
ine classified information, including 
classified information originated by 
the White House or classified informa-
tion in the custody of the National Ar-
chives which was originated by a 
defunct agency. 

(b) You may examine records under 
this program only after the originating 
or responsible agency: 

(1) Determines in writing that access 
is consistent with the interest of na-
tional security; and 

(2) Takes appropriate steps to protect 
classified information from unauthor-
ized disclosure or compromise, and en-
sures that the information is safe-
guarded in a manner consistent with 
Executive Order 12958, as amended. 
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(c) The originating or responsible 
agency limits the access granted to 
former Presidential and Vice Presi-
dential appointees to items that the 
person originated, reviewed, signed, or 
received while serving as an appointee. 

(d) To protect against the possibility 
of unauthorized access to restricted 
documents, a director may issue in-
structions supplementing the research 
room rules provided in 36 CFR part 
1254. 

Subpart F—Domestic Distribution 
of United States Information 
Agency Audiovisual Materials 
in the National Archives of the 
United States 

§ 1256.90 What does this subpart 
cover? 

This subpart contains procedures 
governing the public availability of 
audiovisual records and other mate-
rials subject to 22 U.S.C. 1461(b) that 
have been transferred to the National 
Archives of the United States by the 
United States Information Agency 
(USIA). 

§ 1256.92 What is the purpose of this 
subpart? 

This subpart implements section 501 
of the United States Information and 
Educational Exchange Act of 1948 (22 
U.S.C. 1461), as amended by section 202 
of Public Law 101–246 (104 Stat. 49, Feb. 
16, 1990). This subpart also outlines pro-
cedures that permit the public to in-
spect and obtain copies of USIA audio-
visual records and other materials in 
the United States that were prepared 
for dissemination abroad and that have 
been transferred to NARA for preserva-
tion and domestic distribution. 

§ 1256.94 Definition. 

For the purposes of this subpart, 
‘‘Audiovisual records’’ mean motion 
picture films, videotapes, and sound re-
cordings, and other materials regard-
less of physical form or characteristics 
that were prepared for dissemination 
abroad. 

§ 1256.96 What provisions apply to the 
transfer of USIA audiovisual 
records to the National Archives of 
the United States? 

The provisions of 44 U.S.C. 2107 and 36 
CFR part 1228 apply to the transfer of 
USIA audiovisual records to NARA, 
and to their deposit with the National 
Archives of the United States. At the 
time the audiovisual records are trans-
ferred to NARA, the Director of USIA, 
in accordance with § 1228.266(e) of this 
chapter, will also transfer any produc-
tion or title files bearing on the owner-
ship of rights in the productions in 
connection with USIA’s official over-
seas programming. 

§ 1256.98 Can I get access to and ob-
tain copies of USIA audiovisual 
records transferred to the National 
Archives of the United States? 

NARA provides access to USIA audio-
visual records after the appropriate 
time period of restriction has passed. 

(a) No USIA audiovisual records in 
the National Archives of the United 
States that were prepared for dissemi-
nation abroad are available for copying 
until at least 12 years after USIA first 
disseminated these materials abroad, 
or, in the case of materials prepared for 
foreign dissemination but not dissemi-
nated abroad, until at least 12 years 
after the preparation of the materials. 

(b) If the appropriate time has 
passed, you may have access to USIA 
audiovisual records that do not have 
copyright protection and do not con-
tain copyright material. USIA audio-
visual records prepared for dissemina-
tion abroad that NARA determines do 
not have copyright protection nor con-
tain copyrighted material are available 
for examination and copying as de-
scribed in the regulations in parts 1252, 
1253, 1254, 1256, and 1258 of this chapter. 
To determine whether materials have 
copyright protection or contain copy-
righted material, NARA relies on infor-
mation contained within or fastened to 
individual records (for example, copy-
right notices); information contained 
within relevant USIA production, title, 
or other files that USIA transferred to 
NARA; information provided by re-
questers under § 1256.100(b) (for exam-
ple, evidence from the Copyright Office 
that copyright has lapsed or expired); 
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and information provided by copyright 
or license holders. 

§ 1256.100 What is the copying policy 
for USIA audiovisual records that 
either have copyright protection or 
contain copyrighted material? 

If the appropriate time has passed, as 
stated in § 1256.98(a), USIA audiovisual 
records that either have copyright pro-
tection or contain copyrighted mate-
rial may be copied as follows: 

(a) USIA audiovisual records pre-
pared for dissemination abroad that 
NARA determines may have copyright 
protection or may contain copyrighted 
material are made available for exam-
ination in NARA research facilities as 
described in the regulations in this 
title. 

(b) Copies of USIA audiovisual 
records prepared for dissemination 
abroad that NARA determines may 
have copyright protection or may con-
tain copyrighted material are provided 
to you if you seek the release of such 
materials in the United States once 
NARA has: 

(1) Ensured, as described in para-
graph (c) of this section, that you have 
secured and paid for necessary United 
States rights and licenses; 

(2) Been provided with evidence from 
the Copyright Office demonstrating 
that copyright protection in the mate-
rials sought, or relevant portions in 
the materials, has lapsed or expired; or 

(3) Received your signed certification 
in accordance with paragraph (d) of 
this section that you will use the mate-
rials sought only for purposes per-
mitted by the Copyright Act of 1976, as 
amended, including the fair use provi-
sions of 17 U.S.C. 107. No copies of USIA 
audiovisual records will be provided 
until the fees authorized under part 
1258 of this chapter have been paid. 

(c) If NARA determines that a USIA 
audiovisual record prepared for dis-
semination abroad may have copyright 
protection or may contain copyrighted 
material, you may obtain copies of the 
material by submitting to NARA writ-
ten evidence from all copyright and li-
cense owner(s) that any necessary fees 
have been paid or waived and any nec-
essary licenses have been secured. 

(d) If NARA has determined that a 
USIA audiovisual record prepared for 

dissemination abroad may have copy-
right protection or may contain copy-
righted material, persons seeking the 
release of such material in the United 
States may obtain copies of the mate-
rial by submitting to NARA the fol-
lowing certification statement: 

I, (printed name of individual), certify that 
my use of the copyrighted portions of the 
(name or title and NARA identifier of work 
involved) provided to me by the National Ar-
chives and Records Administration (NARA), 
will be limited to private study, scholarship, 
or research purposes, or for other purposes 
permitted by the Copyright Act of 1976, as 
amended. I understand that I am solely re-
sponsible for the subsequent use of the copy-
righted portions of the work identified 
above. 

(e) In every instance where NARA 
provides a copy of an audiovisual 
record under this subpart, and NARA 
has determined that the work repro-
duced may have copyright protection 
or may contain copyrighted material, 
NARA must provide you with a warn-
ing notice of copyright. 

(f) Nothing in this section limits 
NARA’s ability to make copies of USIA 
audiovisual records for preservation, 
arrangement, repair and rehabilitation, 
description, exhibition, security, or 
reference purposes. 

§ 1256.102 What fees does NARA 
charge? 

Copies of audiovisual records will 
only be provided under this subpart 
upon payment of fees in accordance 
with 44 U.S.C. 2116(c) and 22 U.S.C. 
1461(b)(3). See § 1258.4(b) for additional 
information. 

PART 1258—FEES 

Sec. 
1258.1 What is the authority for this part? 
1258.2 What does the NARA reproduction fee 

schedule cover? 
1258.4 What reproductions are not covered 

by the NARA fee schedule? 
1258.6 When does NARA provide reproduc-

tions without charge? 
1258.8 Who pays to have a copy negative 

made? 
1258.10 What is NARA’s mail order policy? 
1258.12 NARA reproduction fee schedule. 
1258.14 What is NARA’s payment policy? 
1258.16 Effective date. 

AUTHORITY: 44 U.S.C. 2116(c) and 2307. 
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SOURCE: 65 FR 60866, Oct. 13, 2000, unless 
otherwise noted. 

§ 1258.1 What is the authority for this 
part? 

(a) 44 U.S.C. 2116(c) authorizes NARA 
to charge a fee for making or authen-
ticating copies or reproductions of ma-
terials transferred to the Archivist’s 
custody. This fee is to be ‘‘fixed by the 
Archivist at a level which will recover, 
so far as practicable, all elements of 
such costs and may, in the Archivist’s 
discretion, include increments for the 
estimated replacement costs of equip-
ment.’’ The fees collected for reproduc-
tions are to be paid into and expended 
as part of the National Archives Trust 
Fund. 

(b) 44 U.S.C. 2307 authorizes the Ar-
chivist of the United States, as Chair-
man of the National Archives Trust 
Fund Board, to sell copies of microfilm 
publications at a price that will cover 
their cost, plus 10 percent. 

§ 1258.2 What does the NARA repro-
duction fee schedule cover? 

The NARA reproduction fee schedule 
in § 1258.12 covers reproduction of: 

(a) NARA archival records, donated 
historical materials, Presidential 
records, and Nixon Presidential histor-
ical materials except as otherwise pro-
vided in §§ 1258.4 and 1258.6. Some repro-
duction services listed in § 1258.12 may 
not be available at all NARA facilities; 

(b) Records filed with the Office of 
the Federal Register. 

[65 FR 60866, Oct. 13, 2000 as amended at 72 
FR 8280, Feb. 26, 2007] 

§ 1258.4 What reproductions are not 
covered by the NARA fee schedule? 

The following categories are not cov-
ered by the NARA fee schedule in 
§ 1258.12. 

(a) Still photography, including aer-
ial film, and oversize maps and draw-
ings. Information on the availability 
and prices of reproductions of records 
held in the Special Media Archives 
Services Division (NWCS), 8601 Adelphi 
Rd., College Park, MD 20740–6001, and 
in the Presidential libraries and re-
gional archives (see 36 CFR 1253.3 and 
36 CFR 1253.7 for addresses) may be ob-
tained from the unit which has the 
original records. 

(b) Motion picture, sound recording, 
and video holdings of the National Ar-
chives and Presidential libraries. Infor-
mation on the availability of and 
prices for reproduction of these mate-
rials are available from the Special 
Media Archives Services Division 
(NWCS), 8601 Adelphi Rd., Room 3340, 
College Park, MD 20740–6001, or from 
the Presidential library which has such 
materials (see 36 CFR 1253.3 for ad-
dresses). 

(c) Electronic records. Information 
on the availability of and prices for du-
plication are available from the Elec-
tronic and Special Media Records Serv-
ices Division (NWME), 8601 Adelphi 
Rd., Room 5320, College Park, MD 
20740–6001, or from the Presidential li-
brary which has such materials (see 36 
CFR 1253.3 for addresses). 

(d) Reproduction of the following 
types of records using the specified 
order form: 

Type of record Order form Fee 

(1) Passenger arrival lists ................................................................................... NATF Form 81 ..................................... $25.00 
(2) Federal Census requests .............................................................................. NATF Form 82 ..................................... 25.00 
(3) Eastern Cherokee applications to the Court of Claims ................................ NATF Form 83 ..................................... 25.00 
(4) Land entry records ........................................................................................ NATF Form 84 ..................................... 40.00 
(5) Full pension file more than 75 years old (Civil War and after), up to and 

including 100 pages.
NATF Form 85 ..................................... 75.00 

(6) Full pension file (pre-Civil War) ..................................................................... NATF Form 85 ..................................... 50.00 
(7) Pension documents packet (selected records) ............................................. NATF Form 85 ..................................... 25.00 
(8) Bounty land warrant application files ............................................................ NATF Form 85 ..................................... 25.00 
(9) Military service files more than 75 years old ................................................ NATF Form 86 ..................................... 25.00 

(e) National Archives Trust Fund 
Board publications, including micro-
film publications. Prices are available 
from the Customer Service Center 

(NWCC2), 8601 Adelphi Rd., Room 1000, 
College Park, MD 20740–6001. 

(f) Reproductions of NARA oper-
ational records made in response to 
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FOIA requests under part 1250 of this 
chapter. 

(g) Orders for expedited service 
(‘‘rush’’ orders) for reproduction of still 
pictures and motion picture and video 
recordings among the holdings of a 
Presidential library. Orders may be ac-
cepted on an expedited basis by the li-
brary when the library determines that 
sufficient personnel are available to 
handle such orders or that the NARA 
contractor making the reproduction 
can provide the service. Rush orders 
are subject to a surcharge to cover the 
additional cost of providing expedited 
service. 

(h) Orders requiring additional ex-
pense to meet unusual customer speci-
fications such as the use of special 
techniques to make a photographic 
copy more legible than the original 
document, or unusual format or back-
ground requirement for negative 
microfilm. Fees for these orders are 
computed for each order. 

[65 FR 60866, Oct. 13, 2000, as amended at 72 
FR 46148, Aug. 17, 2007] 

§ 1258.6 When does NARA provide re-
productions without charge? 

NARA does not charge a fee for re-
production or certification in the in-
stances described in this section, if the 
reproduction is not a color reproduc-
tion. Color reproductions are furnished 
to the public and the Government only 
on a fee basis. 

(a) When NARA furnishes copies of 
documents to other elements of the 
Federal Government. However, a fee 
may be charged if the appropriate di-
rector determines that the service can-
not be performed without reimburse-
ment; 

(b) When NARA wishes to dissemi-
nate information about its activities to 
the general public through press, radio, 
television, and newsreel representa-
tives; 

(c) When the reproduction is to fur-
nish the donor of a document or other 
gift with a copy of the original; 

(d) When the reproduction is for indi-
viduals or associations having official 
voluntary or cooperative relations with 
NARA in its work; 

(e) When the reproduction is for a 
foreign, State, or local government or 
an international agency and furnishing 

it without charge is an appropriate 
courtesy; 

(f) For records of other Federal agen-
cies in NARA Federal records centers 
only: 

(1) When furnishing the service free 
conforms to generally established busi-
ness custom, such as furnishing per-
sonal reference data to prospective em-
ployers of former Government employ-
ees; 

(2) When the reproduction of not 
more than one copy of the document is 
required to obtain from the Govern-
ment financial benefits to which the 
requesting person may be entitled (e.g., 
veterans or their dependents, employ-
ees with workmen’s compensation 
claims, or persons insured by the Gov-
ernment); 

(3) When the reproduction of not 
more than one copy of a hearing or 
other formal proceeding involving se-
curity requirements for Federal em-
ployment is requested by a person di-
rectly concerned in the hearing or pro-
ceeding; and 

(4) When the reproduction of not 
more than one copy of a document is 
for a person who has been required to 
furnish a personal document to the 
Government (e.g., a birth certificate 
required to be given to an agency 
where the original cannot be returned 
to the individual). 

§ 1258.8 Who pays to have a copy nega-
tive made? 

Requests for photographs of mate-
rials for which no copy negative is on 
file are handled as follows: 

(a) The customer is charged to make 
the copy negative, except in cases 
where NARA wishes to retain the nega-
tive for its own use. 

(b) When no fee is charged the nega-
tive becomes the property of NARA. 
When a fee is charged the negative be-
comes the property of the customer. 

§ 1258.10 What is NARA’s mail order 
policy? 

(a) There is a minimum fee of $15.00 
per order for reproductions that are 
sent by mail to the customer. 

(b) Orders to addresses in the United 
States are sent either first class or 
UPS depending on the weight of the 
order and availability of UPS service. 
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When a customer requests special mail-
ing services (such as Express Mail or 
registered mail) and/or shipment to a 
foreign address, the cost of the special 
service and/or additional postage for 
foreign mail is added to the cost of the 
reproductions. 

[65 FR 60866, Oct. 13, 2000, as amended at 72 
FR 46148, Aug. 17, 2007] 

§ 1258.12 NARA reproduction fee 
schedule. 

(a) Certification: $15.00. 
(b) Electrostatic copying (in order to 

preserve certain records that are in 
poor physical condition, NARA may re-
strict customers to photographic or 
other kinds of copies instead of electro-
static copies): 

Service Fee 

Paper-to-paper copy made by the customer on a 
NARA self-service copier in the Washington, DC, 
area ........................................................................ $0.25 

Paper-to-paper copy made by the customer on a 
NARA self-service copier outside the Washington, 
DC, area (regional archives and Presidential li-
braries) ................................................................... 0.20 

Paper-to-paper copy made by NARA ....................... 0.75 
Paper-to-paper copy made by NARA for full Civil 

War pension files (NATF Form 85) beyond the 
first 100 pages ....................................................... 0.65 

Microfilm-to-paper copy made by the customer on a 
NARA self-service copier ....................................... 0.50 

(c) Unlisted processes: For reproduc-
tions not covered by this fee schedule, 
see also § 1258.4. Fees for other repro-
duction processes are computed upon 
request. 

[72 FR 46148, Aug. 17, 2007] 

§ 1258.14 What is NARA’s payment pol-
icy? 

(a) Form of payment. Fees may be paid 
in cash, by check or money order made 
payable to the National Archives Trust 
Fund, or by selected credit cards. Pay-
ments from outside the United States 
must be made by international money 
order payable in U.S. dollars or a check 
drawn on a U.S. bank. 

(b) Timing. Fees must be paid in ad-
vance except when the appropriate di-
rector approves a request for handling 
them on an account receivable basis. 
Purchasers with special billing require-
ments must state them when placing 
orders and must complete any special 
forms for NARA approval in advance. 

§ 1258.16 Effective date. 
The fees in this part are effective on 

October 1, 2007. If your order was re-
ceived by NARA before this effective 
date, we will charge the fees in effect 
at the time the order was received. 

[72 FR 46148, Aug. 17, 2007] 
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SUBCHAPTER D—DECLASSIFICATION 

PART 1260—DECLASSIFICATION OF 
NATIONAL SECURITY INFORMATION 

Subpart A—General Information 

Sec. 
1260.1 What is the purpose of this part? 
1260.2 Definitions. 
1260.4 What NARA holdings are covered by 

this part? 
1260.6 What is the authority for this part? 

Subpart B—Responsibilities 

1260.20 Who is responsible for the declas-
sification of classified national security 
Executive Branch information that has 
been accessioned by NARA? 

1260.22 Who is responsible for the declas-
sification of classified national security 
White House originated information in 
NARA’s holdings? 

1260.24 Who is responsible for declassifica-
tion of foreign government information 
in NARA’s holdings? 

1260.26 Who is responsible for issuing special 
procedures for declassification of infor-
mation pertaining to intelligence activi-
ties, sources and methods, or of classified 
cryptologic information in NARA’s hold-
ings? 

1260.28 Who is responsible for declassifying 
records that contain information classi-
fied under the Atomic Energy Act of 1954, 
as amended, commonly referred to as Re-
stricted Data and Formerly Restricted 
Data? 

Subpart C—Systematic Review 

1260.40 How are records at NARA reviewed 
for declassification? 

1260.42 What are the procedures for agency 
personnel to review records at a NARA 
facility? 

1260.44 Will NARA loan accessioned records 
back to the agencies to conduct declas-
sification review? 

1260.46 How will NARA implement auto-
matic declassification? 

Subpart D—Mandatory Review 

EXECUTIVE BRANCH RECORDS 

1260.50 What procedures does NARA follow 
when it receives a request for Executive 
Branch records under mandatory review? 

1260.52 What are agency responsibilities 
after receiving a mandatory review re-
quest forwarded by NARA? 

1260.54 What is the appeal process when a 
mandatory review request for Executive 
Branch information is denied? 

1260.55 What is the appeal process when an 
agency denies a mandatory review re-
quest for Executive Branch information 
within Nixon Presidential Historical ma-
terials or Presidential records? 

WHITE HOUSE ORIGINATED INFORMATION 

1260.56 Is White House originated informa-
tion subject to mandatory review? 

1260.58 What are the procedures for request-
ing a mandatory review of White House 
originated information? 

1260.60 What are agency responsibilities 
with regard to mandatory review re-
quests for White House originated infor-
mation? 

1260.62 What is the appeal process when a 
mandatory review request for White 
House originated information is denied? 

Subpart E—Reclassification 

1260.70 Can previously released Executive 
Branch information be reclassified or 
have its classification restored? 

1260.72 Can previously released White House 
originated information be reclassified or 
have its classification restored? 

1260.74 What if NARA does not concur with 
an agency decision to reclassify or re-
store the classification of information 
that has been previously released? 

AUTHORITY: 44 U.S.C. 2101 to 2118; 5 U.S.C. 
552; E.O. 12958, 60 FR 19825, 3 CFR, 1995 
Comp., p. 333; E.O. 13142, 64 FR 66089, 3 CFR, 
1999 Comp., p. 236; E.O. 13292, 68 FR 15315; 32 
CFR part 2001. 

SOURCE: 71 FR 14809, Mar. 24, 2006, unless 
otherwise noted. 

Subpart A—General Information 

§ 1260.1 What is the purpose of this 
part? 

(a) This part defines the responsibil-
ities of NARA and other Federal agen-
cies for declassification of classified 
national security information in the 
holdings of NARA. 

This part also describes NARA’s pro-
cedures for: 

(1) Conducting systematic reviews of 
NARA holdings, and 

(2) Processing mandatory review re-
quests for NARA holdings. 

(b) Regulations for researchers who 
wish to request access to materials 
containing classified national security 
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information are found in 36 CFR part 
1256. 

§ 1260.2 Definitions. 
(a) Classified national security informa-

tion or classified information means in-
formation that has been determined 
under EO 12958, as amended, or any 
predecessor order to require protection 
against unauthorized disclosure and is 
marked to indicate its classified status 
when in documentary form. 

(b) Declassification means the author-
ized change in the status of informa-
tion from classified information to un-
classified information. 

(c) Systematic declassification review 
means the review for declassification 
of classified information contained in 
records that have been determined by 
the Archivist of the United States to 
have permanent historical value in ac-
cordance with 44 U.S.C. 2107. 

(d) Mandatory declassification review 
means the review for declassification 
of classified information in response to 
a request for declassification that 
meets the requirements under section 
3.5 of EO 12958, as amended. 

(e) Integral file block means a distinct 
component of a file series, as defined in 
this section, that should be maintained 
as a separate unit in order to ensure 
the integrity of the records. An inte-
gral file block may consist of a set of 
records covering either a specific topic 
or a range of time such as presidential 
administration or a 5-year retirement 
schedule within a specific file series 
that is retired from active use as a 
group. 

(f) File series means file units or docu-
ments arranged according to a filing 
system or kept together because they 
relate to a particular subject or func-
tion, result from the same activity, 
document a specific kind of trans-
action, take a particular physical form, 
or have some other relationship arising 
out of their creation, receipt, or use, 
such as restrictions on access or use. 

§ 1260.4 What NARA holdings are cov-
ered by this part? 

The NARA holdings covered by this 
part are records legally transferred to 
the National Archives and Records Ad-
ministration (NARA), including Fed-
eral records accessioned into the Na-

tional Archives of the United States, 44 
U.S.C. 2107; Presidential records, 44 
U.S.C. 2201–2207; Nixon Presidential 
materials, 44 U.S.C. 2111 note; and do-
nated historical materials in Presi-
dential Libraries and in the National 
Archives of the United States, 44 U.S.C. 
2111. 

§ 1260.6 What is the authority for this 
part? 

Declassification of and public access 
to classified national security informa-
tion is governed by EO 12958 of April 17, 
1995 (3 CFR part 1995 Comp., p. 333), EO 
13142 of November 19, 1999 (3 CFR part 
1999 Comp., p. 236), EO 13292 of March 
28, 2003 (68 FR 15315), collectively re-
ferred to as EO 12958, as amended, and 
by the Information Security Oversight 
Office (ISOO) Implementing Directive 
for EO 12958, as amended (32 CFR part 
2001). 

Subpart B—Responsibilities 

§ 1260.20 Who is responsible for the de-
classification of classified national 
security Executive Branch informa-
tion that has been accessioned by 
NARA? 

(a) Consistent with the requirements 
on automatic declassification in sec-
tion 3.3 of EO 12958, as amended, the 
originating agency is responsible for 
declassification of its information, but 
may delegate declassification author-
ity to NARA in the form of declas-
sification guidance. Even though the 
agency delegates declassification au-
thority to NARA in the form of declas-
sification guidance, the agency re-
mains responsible for reviewing the 
records to identify other agencies hav-
ing primary subject matter interest 
(‘‘equities’’) before the date that the 
records become eligible for automatic 
declassification. 

(b) If an agency does not delegate de-
classification authority to NARA, the 
agency is responsible for both declas-
sification of its own information and 
reviewing the records to identify the 
equities of other agencies before the 
date that the records become eligible 
for automatic declassification. 

(c) NARA is responsible for the de-
classification of records of a defunct 
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agency that has no successor in func-
tion. NARA will consult with agencies 
having equities in the records before 
making declassification determina-
tions. 

§ 1260.22 Who is responsible for the de-
classification of classified national 
security White House originated in-
formation in NARA’s holdings? 

(a) NARA is responsible for declas-
sification of information from a pre-
vious administration that was origi-
nated by: 

(1) The President; 
(2) The White House staff; 
(3) Committees, commissions, or 

boards appointed by the President; or 
(4) Others specifically providing ad-

vice and counsel to the President or 
acting on behalf of the President. 

(b) NARA will consult with agencies 
having primary subject matter interest 
before making declassification deter-
minations. 

§ 1260.24 Who is responsible for declas-
sification of foreign government in-
formation in NARA’s holdings? 

(a) The agency that received or clas-
sified the information is responsible for 
its declassification. 

(b) In the case of a defunct agency, 
NARA is responsible for declassifica-
tion of foreign government information 
in its holdings and will consult with 
the agencies having primary subject 
matter interest before making declas-
sification determinations. 

§ 1260.26 Who is responsible for 
issuing special procedures for de-
classification of information per-
taining to intelligence activities, 
sources and methods, or of classi-
fied cryptologic information in 
NARA’s holdings? 

(a) The Director of National Intel-
ligence is responsible for issuing spe-
cial procedures for declassification of 
classified information pertaining to in-
telligence activities and intelligence 
sources and methods. 

(b) The Secretary of Defense is re-
sponsible for issuing special procedures 
for declassification of classified 
cryptologic information. 

§ 1260.28 Who is responsible for declas-
sifying records that contain infor-
mation classified under the Atomic 
Energy Act of 1954, as amended, 
commonly referred to as Restricted 
Data and Formerly Restricted 
Data? 

Only designated officials within the 
Department of Energy may declassify 
records containing Restricted Data. 
Any record determined to contain Re-
stricted Data (RD) may not be re-
viewed for declassification of national 
security information until the Sec-
retary of Energy has determined that 
the RD marking may be removed. De-
classification review of national secu-
rity information in records containing 
Formerly Restricted Data (FRD) may 
only be performed after the Secretary 
of Energy, in conjunction with the Sec-
retary of Defense, has determined that 
the FRD marking may be removed. 

Subpart C—Systematic Review 

§ 1260.40 How are records at NARA re-
viewed for declassification? 

(a) Consistent with the requirements 
on automatic declassification in sec-
tion 3.3 of EO 12958, as amended, NARA 
staff may conduct systematic reviews 
for declassification of records for which 
the originating agencies have provided 
declassification guidance. The origi-
nating agency must review records for 
which it has not provided declassifica-
tion guidance. 

(b) Agencies may choose to review 
their own records that have been trans-
ferred to NARA’s legal custody, by 
sending personnel to the NARA facility 
where the records are located to con-
duct the declassification review. 

(c) Classified materials in the Presi-
dential Library system may be referred 
to agencies holding equity in the docu-
ments via the Remote Archives Cap-
ture (RAC)Project. The RAC Project is 
a collaborative program to implement 
the declassification provisions of E.O. 
12958, as amended, with respect to 
twenty-five year old or older classified 
holdings in the Presidential Libraries. 
Classified Presidential materials at the 
libraries are scanned and brought to 
the Washington, DC, metropolitan area 
in electronic form for review by equity- 
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holding agencies in the metropolitan 
area. 

§ 1260.42 What are the procedures for 
agency personnel to review records 
at a NARA facility? 

(a) NARA will: 
(1) Make the records available to 

properly cleared agency reviewers; 
(2) Provide space for agency review-

ers in the facility in which the records 
are located to the extent that space is 
available; and 

(3) Provide training and guidance for 
agency reviewers on the proper han-
dling of archival materials. 

(b) Agency reviewers must: 
(1) Follow NARA security regulations 

and abide by NARA procedures for han-
dling archival materials; 

(2) Follow NARA procedures for iden-
tifying and marking documents that 
cannot be declassified; and 

(3) Obtain permission from NARA be-
fore bringing into a NARA facility 
computers, scanners, tape recorders, 
microfilm readers and other equipment 
necessary to view or copy records. 
NARA will not allow the use of any 
equipment that poses an unacceptable 
risk of damage to archival materials. 
See 36 CFR part 1254 for more informa-
tion on acceptable equipment. 

§ 1260.44 Will NARA loan accessioned 
records back to the agencies to con-
duct declassification review? 

In rare cases, when agency reviewers 
cannot be accommodated at a NARA 
facility, NARA will consider a request 
to loan records back to an originating 
agency in the Washington, DC, metro-
politan area for declassification re-
view. Each request will be judged on a 
case-by-case basis. The requesting 
agency must: 

(a) Ensure that the facility in which 
the documents will be stored and re-
viewed passes a NARA inspection to 
ensure that the facility maintains: 

(1) The correct archival environment 
for the storage of permanent records; 
and 

(2) The correct security conditions 
for the storage and handling of classi-
fied national security materials. 

(b) Meet NARA requirements for en-
suring the safety of the records; 

(c) Abide by NARA procedures for 
handling of archival materials; 

(d) Identify and mark documents 
that cannot be declassified in accord-
ance with NARA procedures; and 

(e) Obtain NARA approval for the use 
of any equipment as described in 
§ 1260.42 (b)(3), such as scanners, copi-
ers, or cameras, to ensure that they do 
not pose an unacceptable risk of dam-
age to archival materials. 

§ 1260.46 How will NARA implement 
automatic declassification? 

(a) Textual records and collections. 
Classified records within an integral 
file block will be automatically declas-
sified on December 31 of the year that 
is 25 years from the date of the most 
recent record within the file block, ex-
cept as specified in paragraphs (b), (c), 
(d), and (e) of this section. 

(b) Special media records—(1) Federal 
records. Upon proper notification from 
the originating agency, NARA will 
delay automatic declassification for 5 
additional years for classified informa-
tion contained in microforms, motion 
pictures, audiotapes, videotapes, or 
comparable media that make a review 
for possible declassification exemp-
tions more difficult or costly. Informa-
tion contained in special media records 
that has been referred to an equity 
holder will be automatically declas-
sified 5 years from the date of notifica-
tion or 30 years from the date of origi-
nation of the special media, whichever 
is longer, unless otherwise properly ex-
empted. 

(2) Presidential collections. NARA will 
delay automatic declassification for 5 
additional years for classified informa-
tion contained in Presidential records 
and donated historical materials in the 
form of microforms, motion pictures, 
audiotapes, videotapes, or comparable 
media that make a review for possible 
declassification exemptions more dif-
ficult or costly. Information contained 
in special media records that has been 
referred will be automatically declas-
sified 5 years from the date of notifica-
tion or 30 years from the date of origi-
nation of the special media, whichever 
is longer, unless otherwise properly ex-
empted. 

(c) Delayed referrals. NARA will delay 
automatic declassification for up to 3 
years for classified records that have 
been identified by the originating 
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agency, or by NARA, and referred to an 
additional agency or agencies less than 
3 years before automatic declassifica-
tion would otherwise be required. 

(d) Other exceptions. NARA will apply 
automatic declassification only to in-
formation that has been properly re-
ferred to the agency that created the 
records, or to another agency, but not 
acted upon by those agencies within 3 
years from the date of notification, or 
28 years from the date of the record or 
integral file block, whichever is later. 

(1) Information that has not been 
properly identified and referred to an 
agency other than the agency that cre-
ated the records is not subject to auto-
matic declassification. When NARA 
identifies information of interest to 
another agency, that agency will have 
3 years from the date of notification to 
exempt or declassify its equity, and to 
further refer the record if appropriate. 
If no action is taken, the information 
from the agency that received the re-
ferral will be automatically declas-
sified 3 years from the date of notifica-
tion. 

(2) Information contained in special 
media records that has been referred to 
equity holders will be automatically 
declassified 5 years from the date of 
notification, or 30 years from the date 
of origination of the special media, 
whichever is longer, unless otherwise 
properly exempted. 

(e) Discovery of information inadvert-
ently not reviewed. When NARA identi-
fies a file series or collection in our 
physical and legal custody that con-
tains classified information over 25 
years old and that was inadvertently 
not reviewed before the effective date 
of automatic declassification, NARA 
must report the discovery to ISOO 
within 90 days of discovery. Within 180 
days NARA will refer the records to 
the originating agency or systemati-
cally review the records. 

(1) The referral agency will have 3 
years from the date of notification to 
exempt, declassify, or further refer the 
record. If no action is taken, the infor-
mation from the agency that received 
the referral will be automatically de-
classified 3 years from the date of noti-
fication. 

(2) Information contained in special 
media records that has been referred 

will be automatically declassified 5 
years from the date of notification or 
30 years from the date of origination of 
the special media, whichever is longer, 
unless otherwise properly exempted. 

Subpart D—Mandatory Review 

EXECUTIVE BRANCH RECORDS 

§ 1260.50 What procedures does NARA 
follow when it receives a request 
for Executive Branch records under 
mandatory review? 

(a) If the requested records are less 
than 25 years old, NARA refers copies 
of the records to the originating agen-
cy and to agencies that have equities 
in the information for declassification 
review. Agencies may also send per-
sonnel to a NARA facility where the 
records are located to conduct a declas-
sification review, or may delegate de-
classification authority to NARA in 
the form of declassification guidance. 

(b) If the requested records are more 
than 25 years old, NARA will review 
the records using systematic declas-
sification guidance provided by the 
originating agency and agencies having 
equities in the information. If the orig-
inating agency, or agencies having eq-
uities in the information have not pro-
vided systematic declassification guid-
ance, or if there is a question regarding 
the guidance, NARA will refer any re-
quested documents it is unable to de-
classify to the appropriate agency or 
agencies for declassification deter-
minations. 

(c) When the records were originated 
by a defunct agency that has no suc-
cessor agency, NARA is responsible for 
making the declassification determina-
tions, but will consult with agencies 
having primary subject matter inter-
est. 

(d) Requests for mandatory review 
must describe the document or mate-
rial containing the information with 
sufficient specificity to enable NARA 
to locate it with a reasonable amount 
of effort. 

(e) If the document or information 
has been properly reviewed for declas-
sification within the past 2 years, or if 
the specific information is the subject 
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of pending litigation, NARA will in-
form the requester of this fact and of 
the requester’s appeal rights. 

(f) If NARA determines that a re-
quester has submitted a request for the 
same information or material under 
both the mandatory review and the 
Freedom of Information Act (FOIA), as 
amended, the request will be treated as 
a request under the FOIA, unless the 
requested information or materials are 
subject only to mandatory review. 

(g) In every case, NARA will ac-
knowledge receipt of the request and 
inform the requester of the action 
taken. If additional time is necessary 
to make a declassification determina-
tion on material for which NARA has 
delegated authority, NARA will tell 
the requester how long it will take to 
process the request. NARA will also 
tell the requester if part or all of the 
requested information is referred to 
other agencies for declassification re-
view, subject to section 3.6 (a) and (b) 
of EO 12958 as amended. 

§ 1260.52 What are agency responsibil-
ities after receiving a mandatory 
review request forwarded by 
NARA? 

(a) The agency must make a deter-
mination within 180 calendar days after 
receiving the request or inform NARA 
of the additional time needed to proc-
ess the request. 

(b) The agency must notify NARA of 
any other agency to which it forwards 
the request in those cases requiring the 
declassification determination of an-
other agency. 

(c) The agency must return to NARA 
a complete copy of each referred docu-
ment with the agency determination 
uniformly and conspicuously identified 
to leave no doubt about the status of 
the information and the authority for 
its continued classification or its de-
classification. If a document cannot be 
declassified in its entirety, the agency 
must return to NARA a copy of the 
document with those portions that re-
quire continued classification clearly 
marked. If a document requires contin-
ued classification in its entirety, the 
agency must return to NARA a copy of 
the document clearly marked. 

(d) The agency must also furnish, for 
transmission to the requester, a brief 

statement of the reasons the requested 
information cannot be declassified and 
a statement of the requester’s right to 
appeal the decision, along with the pro-
cedures for filing an appeal. The agen-
cy must also supply for transmission to 
the requester a contact name and title 
and the address where the appeal must 
be sent. Additional information on ap-
peals for requesters is located in 36 
CFR part 1256 and in Appendix A to 32 
CFR part 2001 (Article VIII). 

(e) If the agency fails to make a deci-
sion on the mandatory review request 
within one year of the original date of 
the request, the requester may appeal 
to the Interagency Security Classifica-
tion Appeals Panel (ISCAP). 

§ 1260.54 What is the appeal process 
when a mandatory review request 
for Executive Branch information is 
denied? 

(a) If an agency denies a declassifica-
tion request under mandatory review, 
the requester may appeal directly to 
the appeal authority at that agency. If 
a final decision on the appeal is not 
made within 180 days of the date of the 
appeal, the appellant may appeal to the 
ISCAP. 

(b) If requested by the agency, NARA 
will supply the agency with: 

(1) Copies of NARA’s letter to the re-
quester transmitting the agency de-
nial; and 

(2) Copies of any documents denied in 
part that were furnished in sanitized 
form to the requester. 

(c) The agency appeal authority must 
notify NARA in writing of the final de-
termination and of the reasons for any 
denial. 

(d) The agency must furnish to NARA 
a complete copy of any document they 
released to the requester only in part, 
clearly marked to indicate the portions 
that remain classified. NARA will give 
the requester a copy of any notifica-
tions from the agencies that describe 
what information has been denied and 
what the requester’s appeal rights are. 

(e) NARA will also notify the re-
quester of the right to appeal denials of 
access to the Interagency Security 
Classification Appeals Panel, Attn: 
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Mandatory Review Appeals, c/o Infor-
mation Security Oversight Office, Na-
tional Archives and Records Adminis-
tration, 700 Pennsylvania Avenue, NW., 
Room 503, Washington, DC 20408. 

(f) The pertinent NARA office or 
Presidential Library will coordinate 
the potential release of information de-
classified by the ISCAP when the mate-
rials are subject to the Presidential Re-
cordings and Materials Preservation 
Act, 44 U.S.C. 2111 note, and the Presi-
dential Records Act, 44 U.S.C. 2203. 

(g) In the case of an appeal for infor-
mation originated by a defunct agency, 
NARA will notify the requester of the 
results and furnish copies of documents 
declassified in full and in part. If the 
requested information cannot be de-
classified in its entirety, NARA will 
send the requester a brief statement of 
why the requested information cannot 
be declassified and a notice of the right 
to appeal the determination within 60 
calendar days to the Deputy Archivist 
of the United States, National Archives 
and Records Administration, 8601 
Adelphi Road, College Park, MD 20740– 
6001. 

§ 1260.55 What is the appeal process 
when an agency denies a manda-
tory review request for Executive 
Branch information within Nixon 
Presidential Historical materials or 
Presidential records? 

(a) If an agency denies a declassifica-
tion request under mandatory review 
for Nixon Presidential materials or a 
Presidential record as defined by 44 
U.S.C. 2201, the requester may appeal 
the determination within 60 calendar 
days to the Deputy Archivist of the 
United States, through the appropriate 
Presidential library. If a final decision 
on the appeal is not made within 180 
days of the date of the appeal, the ap-
pellant may appeal to the ISCAP. 

(b) When the Deputy Archivist of the 
United States receives an appeal, he or 
she will review the decision to deny the 
information and consult with the ap-
pellate authorities in the agencies hav-
ing primary subject matter interest in 
the information. 

(c) NARA will notify the requester in 
writing of the determination and make 
available any additional information 
that has been declassified as a result of 
the requester’s appeal, according to the 

notification procedures of EO 13233 for 
Presidential records or 36 CFR part 
1275. 

(d) NARA will also notify the re-
quester of the right to appeal denials of 
access to the Interagency Security 
Classification Appeals Panel, Attn: 
Mandatory Review Appeals, c/o Infor-
mation Security Oversight Office, Na-
tional Archives and Records Adminis-
tration, 700 Pennsylvania Avenue, NW., 
Room 503, Washington, DC 20408. 

(e) The pertinent NARA office or 
Presidential Library will coordinate 
the potential release of information de-
classified by the ISCAP when the mate-
rials are subject to the Presidential Re-
cordings and Materials Preservation 
Act, 44 U.S.C. 2111 note, and the Presi-
dential Records Act, 44 U.S.C. 2203. 

WHITE HOUSE ORIGINATED INFORMATION 

§ 1260.56 Is White House originated in-
formation subject to mandatory re-
view? 

White House originated information 
of former Presidents is subject to man-
datory review consistent with the Pres-
idential Records Act, 44 U.S.C. 2203, the 
Presidential Recordings and Materials 
Preservation Act, 44 U.S.C. 2111 note, 
and any deeds of gift that pertain to 
the materials or the respective Presi-
dential administrations pursuant to 44 
U.S.C. 2107 and 2111. Unless precluded 
by such laws or agreements, White 
House originated information is sub-
ject to mandatory or an equivalent 
agency review for current classifica-
tion when NARA has archivally proc-
essed the materials or can identify the 
materials with specificity. However, 
records covered by the Presidential 
Records Act are closed for 5 years after 
the end of the Presidential administra-
tion, or until NARA has archivally 
processed an integral file segment, 
whichever occurs first, pursuant to 44 
U.S.C. 2204. 

§ 1260.58 What are the procedures for 
requesting a mandatory review of 
White House originated informa-
tion? 

(a) Requests for mandatory review 
must describe the document or mate-
rial containing the information with 
sufficient specificity to enable NARA 
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to locate it with a reasonable amount 
of effort. 

(b) If the document or information 
has been properly reviewed for declas-
sification within the past 2 years, or if 
the specific information is the subject 
of pending litigation, NARA will in-
form the requester of this fact and of 
the requester’s appeal rights. 

(c) If NARA determines that a re-
quester has submitted a request for the 
same information or material under 
both the mandatory review and the 
Freedom of Information Act (FOIA), as 
amended, the request will be treated as 
a request under the FOIA, unless the 
requested information or materials are 
subject only to mandatory review. 

(d) NARA will promptly acknowledge 
to the requester the receipt of a re-
quest for White House originated infor-
mation. 

(e) If the requested information is 
less than 25 years old, NARA will con-
sult with agencies having primary sub-
ject matter interest. NARA will for-
ward copies of the requested materials 
to the agencies and request their rec-
ommendations regarding declassifica-
tion. 

(f) If the requested records are more 
than 25 years old, NARA will review 
the records using systematic declas-
sification guidance provided by the 
originating agency and agencies having 
equities in the information. If the orig-
inating agency, or agencies having eq-
uities in the information have not pro-
vided systematic declassification guid-
ance, or if there is a question regarding 
the guidance, NARA will refer any re-
quested documents it is unable to de-
classify to the appropriate agency or 
agencies for their recommendations re-
garding declassification. 

(g) NARA will notify the requester of 
the results and furnish copies of the 
documents declassified in full and in 
part. If the requested records are not 
declassified in their entirety, NARA 
will send the requester a brief state-
ment of the reasons the information 
cannot be declassified and a notice of 
the right to appeal the determination 
within 60 calendar days to the Deputy 
Archivist of the United States, Na-
tional Archives and Records Adminis-
tration, 8601 Adelphi Road, College 
Park, MD 20740–6001. 

§ 1260.60 What are agency responsibil-
ities with regard to mandatory re-
view requests for White House 
originated information? 

When an agency receives a manda-
tory review request from NARA for 
consultation on declassification of 
White House originated material, 
whether it is an initial request or an 
appeal, the agency must: 

(a) Advise the Archivist whether the 
information should be declassified in 
whole or in part or should remain clas-
sified; 

(b) Provide NARA a brief statement 
providing the authority for the contin-
ued classification of any information 
not declassified; and 

(c) Return all reproductions referred 
for consultation, including a complete 
copy of each document that should be 
declassified only in part, uniformly and 
conspicuously marked to leave no 
doubt about the status of the informa-
tion and the authority for its contin-
ued classification or its declassifica-
tion. 

§ 1260.62 What is the appeal process 
when a mandatory review request 
for White House originated infor-
mation is denied? 

(a) When the Deputy Archivist of the 
United States receives an appeal, he or 
she will review the decision to deny the 
information and consult with the ap-
pellate authorities in the agencies hav-
ing primary subject matter interest in 
the information. 

(b) NARA will notify the requester in 
writing of the determination and make 
available any additional information 
that has been declassified as a result of 
the requester’s appeal. 

(c) NARA will also notify the re-
quester of the right to appeal denials of 
access to the Interagency Security 
Classification Appeals Panel, Attn: 
Mandatory Review Appeals, c/o Infor-
mation Security Oversight Office, Na-
tional Archives and Records Adminis-
tration, 700 Pennsylvania Avenue, NW., 
Room 503, Washington, DC 20408. 
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Subpart E—Reclassification 

§ 1260.70 Can previously released Ex-
ecutive Branch information be re-
classified or have its classification 
restored? 

(a) Records that were properly de-
classified in accordance with EO 12958, 
as amended, (or predecessor orders) and 
that have been released may be tempo-
rarily closed and considered for reclas-
sification at the request of an agency. 
Final action must be taken under the 
personal authority of the agency head 
or deputy agency head, who determines 
in writing within 20 workdays that the 
reclassification of the information is 
necessary in the interest of the na-
tional security. In addition, the infor-
mation must be reasonably recoverable 
in accordance with section 1.7(c) of the 
Order and section 2001.13(a) of the Im-
plementing Directive (32 CFR 
2001.13(a)). 

(b) Records that were not properly 
declassified in accordance with EO 
12958, as amended, (or predecessor or-
ders) remain classified. Upon notifica-
tion, NARA will take administrative 
action to restore markings and con-
trols, as appropriate. In the event that 
records have been released, they may 
be temporarily closed and their classi-
fication reviewed at the request of an 
agency. The agency must notify NARA 
of the results of the review within 30 
days. 

(c) Agencies must submit all requests 
in writing. If the urgency of the re-
quest precludes a written request, an 
authorized agency official may make a 
preliminary request by telephone and 
follow up with a written request within 
5 working days. Requests concerning 
Executive Branch records must be ad-
dressed to the Assistant Archivist for 
Records Services—Washington, DC, Na-
tional Archives and Records Adminis-
tration, 8601 Adelphi Road, College 
Park, MD 20740–6001. Requests con-
cerning information in Presidential li-
braries must be addressed to the As-
sistant Archivist for Presidential Li-
braries, National Archives and Records 
Administration, 8601 Adelphi Road, 
College Park, MD 20740–6001. 

(d) Any such written request must in-
clude all of the following: 

(1) A description of the records or do-
nated materials involved, identified 
with sufficient specificity to enable 
NARA to locate it with a reasonable 
amount of effort; 

(2) An explanation as to why the 
records should be closed and reviewed; 

(3) A statement as to the authority 
for any classification or reclassifica-
tion, to include a reference to the spe-
cific category in section 1.4 or 3.3(b) of 
E.O. 12958, as appropriate; and 

(4) Any information the agency may 
have concerning any previous public 
disclosure of the information. NARA 
will assist by providing information. 

§ 1260.72 Can previously released 
White House originated information 
be reclassified or have its classifica-
tion restored? 

An agency or an entity within the 
Executive Office of the President that 
solely advises and assists the Presi-
dent, may ask NARA to temporarily 
close, review, and possibly reclassify or 
restore the classification of White 
House originated information that has 
been declassified and previously re-
leased. The agency or other entity 
must follow the same procedures as a 
request for reclassification of Execu-
tive branch originated information in 
36 CFR 1260.70. 

§ 1260.74 What if NARA does not con-
cur with an agency decision to re-
classify or restore the classification 
of information that has been pre-
viously released? 

(a) If NARA is concerned that rel-
evant procedures and policies under EO 
12958, as amended, or its Implementing 
Directives are not being properly im-
plemented, the Archivist will promptly 
report such situations to the Director 
of ISOO. 

(b) If, in the opinion of the Archivist, 
an agency’s determination with respect 
to the classification status of records 
that have been previously released is 
improper, the Archivist, as an author-
ized holder, may challenge the classi-
fication status of the pertinent records 
in accordance with section 1.8 of EO 
12958, as amended. 

(c) NARA will direct any such chal-
lenge in writing to the agency with 
classification authority and jurisdic-
tion over the information. 
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(d) If no response is provided by the 
agency within 120 days, NARA may for-
ward the challenge directly to the 
ISCAP. NARA must forward the chal-
lenge within 60 days of the agency’s 
failure to provide a response within the 
120 day response period. 

(e) If an agency appellate authority 
fails to provide NARA with a response 
to an appeal within 90 days of its re-
ceipt, NARA may forward the appeal 

directly to the ISCAP. NARA must for-
ward the challenge within 60 days of 
the agency’s failure to provide a re-
sponse to an appeal within the 90 day 
response period. 

(f) All records subject to classifica-
tion challenges will remain classified 
pending final resolution of the chal-
lenge and, if necessary, any such ap-
peals. 
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SUBCHAPTER E—PRESIDENTIAL RECORDS 

PART 1270—PRESIDENTIAL 
RECORDS 

Subpart A—General Provisions 

Sec. 
1270.10 Scope of part. 
1270.12 Application. 
1270.14 Definitions. 

Subpart B—Actions Taken on Behalf of 
Former Presidents 

1270.20 Designation of person or persons to 
act for former President. 

1270.22 When Archivist may act for former 
President. 

Subpart C—Disposal of Presidential 
Records 

1270.30 Disposal of Presidential Records by 
incumbent President. 

1270.32 Disposal of Presidential Records in 
the custody of the Archivist. 

Subpart D—Access to Presidential Records 

1270.40 Identification of restricted records. 
1270.42 Denial of access to public; right to 

appeal. 
1270.44 Exceptions to restricted access. 
1270.46 Notice of intent to disclose Presi-

dential records. 

Subpart E—Presidential Records Compiled 
for Law Enforcement Purposes 

1270.50 Consultation with law enforcement 
agencies. 

AUTHORITY: 44 U.S.C. 2201–2207. 

SOURCE: 53 FR 50404, Dec. 15, 1988, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 1270.10 Scope of part. 
These regulations implement the pro-

visions of the Presidential Records Act 
of 1978, Pub. L. No. 95–591, 92 Stat. 2523– 
27, as amended by Pub. L. No. 98–497, 
sec. 107(b)(7), 98 Stat. 2287 (1984) (codi-
fied at 44 U.S.C. 2201–07), by setting 
forth the policies and procedures gov-
erning preservation, protection, and 
disposal of, and access to Presidential 
and Vice-Presidential records created 
during a term of office of the President 
or Vice President beginning on or after 

January 20, 1981. Nothing in these regu-
lations is intended to govern proce-
dures for assertion of, or response to, 
any constitutionally based privilege 
which may be available to an incum-
bent or former President. 

§ 1270.12 Application. 

(a) These regulations apply to all 
Presidential records created during a 
term of office of the President begin-
ning on or after January 20, 1981. 

(b) Vice-Presidential records shall be 
subject to the provisions of this part in 
the same manner as Presidential 
records. The Vice President’s duties 
and responsibilities, with respect to 
Vice-Presidential records, shall be the 
same as the President’s duties and re-
sponsibilities with respect to Presi-
dential records. The Archivist’s au-
thority with respect to Vice-Presi-
dential records shall be the same as the 
Archivist’s authority with respect to 
Presidential records, except that the 
Archivist may, when he determines it 
to be in the public interest, enter into 
an agreement with a non-Federal ar-
chival repository for the deposit of 
Vice-Presidential records. 

§ 1270.14 Definitions. 

For the purposes of this part— 
(a) The terms documentary material, 

Presidential records, personal records, Ar-
chivist, and former President have the 
meanings given them by 44 U.S.C. 2201 
(1)–(5), respectively. 

(b) The term agency has the meaning 
given it by 5 U.S.C. 551(1) (A)–(D) and 
552(f). 

(c) The term Presidential archival de-
pository has the meaning given it by 44 
U.S.C. 2101(1). 

(d) The term Vice-Presidential records 
means documentary materials, or any 
reasonably segregable portion thereof, 
created or received by the Vice Presi-
dent, his immediate staff, or a unit or 
individual of the Office of the Vice 
President whose function is to advise 
and assist the Vice President, in the 
course of conducting activities which 
relate to or have an effect upon the 
carrying out of the constitutional, 
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statutory, or other official or ceremo-
nial duties of the Vice President. The 
term includes documentary materials 
of the kind included under the term 
Presidential records. 

(e) The term filed means the date 
something is received in the office of 
the official to whom it is addressed. 

Subpart B—Actions Taken on 
Behalf of Former Presidents 

§ 1270.20 Designation of person or per-
sons to act for former President. 

(a) A President or former President 
may designate some person or persons 
to exercise, upon death or disability of 
the President or former President, any 
or all of the discretion or authority 
granted to the President or former 
President by chapter 22 of title 44 
U.S.C. 

(b) When a President or former Presi-
dent designates a person or persons to 
act for him pursuant to paragraph (a) 
of this section, this designation shall 
be effective only if the Archivist has 
received notice of the designation be-
fore the President or former President 
dies or is disabled. 

(c) The notice required by paragraph 
(b) of this section shall be in writing, 
and shall include the following infor-
mation: 

(1) Name(s) of the person or persons 
designated to act for the President or 
former President; 

(2) The current addresses of the per-
son or persons designated; and 

(3) The records, identified with rea-
sonable specificity, over which the des-
ignee(s) will exercise discretion or au-
thority. 

§ 1270.22 When Archivist may act for 
former President. 

In those instances where a President 
has specified, in accordance with 44 
U.S.C. 2204(a), restrictions on access to 
Presidential records, but has not made 
a designation under § 1270.20 of this sub-
part, the Archivist shall, upon the 
death or disability of a President or 
former President, exercise the discre-
tion or authority granted to a Presi-
dent or former President by 44 U.S.C. 
2204. 

Subpart C—Disposal of 
Presidential Records 

§ 1270.30 Disposal of Presidential 
records by incumbent President. 

A President may, while in office, dis-
pose of any Presidential records which 
in his opinion lack administrative, his-
torical, informational, or evidentiary 
value if one of the following two sets of 
requirements is satisfied: 

(a)(1) The President has obtained the 
written views of the Archivist con-
cerning the proposed disposal; and 

(2) The Archivist states in his writ-
ten views to the President that he does 
not intend to request, with respect to 
the President’s proposed disposal of 
Presidential records, the advice of the 
Committees on Rules and Administra-
tion and Governmental Affairs of the 
Senate, and the Committees on House 
Administration and Government Oper-
ations of the House of Representatives 
because he does not consider— 

(i) The records proposed for disposal 
to be of special interest to the Con-
gress; or 

(ii) Consultation with the Congress 
concerning the proposed disposal to be 
in the public interest; or 

(b)(1) The President has obtained the 
written views of the Archivist con-
cerning the proposed disposal; 

(2) The Archivist states in his writ-
ten views either— 

(i) That the records proposed for dis-
posal may be of special interest to the 
Congress; or 

(ii) That consultation with the Con-
gress concerning the proposed disposal 
is in the public interest; and 

(3) The President submits copies of 
the proposed disposal schedule to the 
Committees on Rules and Administra-
tion and Governmental Affairs of the 
Senate and the Committees on House 
Administration and Government Oper-
ations of the House of Representatives 
at least 60 calendar days of continuous 
session of Congress in advance of the 
proposed disposal date. For the purpose 
of this section, continuity of session is 
broken only by an adjournment of Con-
gress sine die, and the days on which ei-
ther House is not in session because of 
an adjournment of more than 3 days to 
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a day certain are excluded in the com-
putation of the days in which Congress 
is in continuous session. 

§ 1270.32 Disposal of Presidential 
Records in the custody of the Archi-
vist. 

(a) The Archivist may dispose of 
Presidential records which he has ap-
praised and determined to have insuffi-
cient administrative, historical, infor-
mational, or evidentiary value to war-
rant their continued preservation. 

(b) When Presidential records are 
scheduled for disposal pursuant to 
paragraph (a) of this section, the Ar-
chivist shall publish a notice of this 
disposal in the FEDERAL REGISTER at 
least 60 days before the proposed dis-
posal date. 

(c) The notice required by paragraph 
(b) of this section, shall include the fol-
lowing: 

(1) A reasonably specific description 
of the records scheduled for disposal; 
and 

(2) A concise statement of the reason 
for disposal of the records. 

(d) Publication in the FEDERAL REG-
ISTER of the notice required by para-
graph (b) of this section shall con-
stitute a final agency action for pur-
poses of review under chapter 7 of title 
5 U.S.C. (5 U.S.C. 701–706). 

Subpart D—Access to Presidential 
Records 

§ 1270.40 Identification of restricted 
records. 

(a) If a President, prior to the conclu-
sion of his term of office or last con-
secutive term of office, as the case may 
be, specifies durations, not to exceed 12 
years, for which access to certain infor-
mation contained in Presidential 
records shall be restricted, in accord-
ance with 44 U.S.C. 2204, the Archivist 
or his designee shall identify the Presi-
dential records affected, or any reason-
ably segregable portion thereof, in con-
sultation with that President or his 
designated representative(s). 

(b) The Archivist shall restrict public 
access to the information contained in 
those records identified as affected 
until— 

(1) The date on which the former 
President waives the restriction on dis-

closure of the record or information 
contained within; 

(2) The expiration of the period of re-
striction specified under 44 U.S.C. 
2204(a) for the category of information 
under which a certain record, or a por-
tion thereof, was restricted; or 

(3) The Archivist has determined that 
the former President or an agent of the 
former President has placed in the pub-
lic domain through publication a re-
stricted record or a reasonably seg-
regable portion thereof, if this date is 
earlier than either of the dates speci-
fied in paragraph (b)(1) or (2) of this 
section. 

§ 1270.42 Denial of access to public; 
right to appeal. 

(a) Any person denied access to a 
Presidential record (hereinafter the re-
quester) because of a determination 
that the record or a reasonable seg-
regable portion of the record was prop-
erly restricted under 44 U.S.C. 2204(a), 
and not placed in the public domain by 
the former President or his agent, may 
file an administrative appeal with the 
appropriate Presidential library direc-
tor at the address cited in part 1253 of 
this chapter. 

(b) All appeals must be received by 
NARA within 35 calendar days of the 
date of NARA’s denial letter. 

(c) Appeals shall be in writing and 
shall set forth the reason(s) why the re-
quester believes access to the records 
sought should be allowed. The re-
quester shall identify the specific 
records sought. 

(d) Upon receipt of an appeal, the ap-
propriate Presidential library director 
has 30 working days from the date an 
appeal is received to consider the ap-
peal and respond in writing to the re-
quester. The director’s response must 
state whether or not the Presidential 
records requested are to be released 
and the basis for this determination. 
The director’s decision to withhold re-
lease of Presidential records is final 
and not subject to judicial review. 

[53 FR 50404, Dec. 15, 1988, as amended at 70 
FR 16717, Apr. 1, 2005] 

§ 1270.44 Exceptions to restricted ac-
cess. 

(a) Notwithstanding any restrictions 
on access imposed pursuant to section 
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2204 or these regulations, and subject 
to any rights, defenses, or privileges 
which the United States or any agency 
or person may invoke, Presidential 
records shall be made available in the 
following instances: 

(1) Pursuant to subpoena or other ju-
dicial process properly issued by a 
court of competent jurisdiction for the 
purposes of any civil or criminal inves-
tigation or proceeding; 

(2) To an incumbent President if the 
records sought contain information 
which is needed for the conduct of cur-
rent business of his office and is not 
otherwise available; 

(3) To either House of Congress, or, to 
the extent of matter within its juris-
diction, to a Congressional committee 
or subcommittee if the records sought 
contain information which is needed 
for the conduct of business within its 
jurisdiction and is not otherwise avail-
able. 

(b) Requests by an incumbent Presi-
dent, a House of Congress, or a Con-
gressional committee or subcommittee 
pursuant to paragraph (a) of this sec-
tion shall be addressed to the Archi-
vist. All requests shall be in writing 
and, where practicable, identify the 
records sought with reasonable speci-
ficity. 

(c) Presidential records of a former 
President shall be available to the 
former President or his designated rep-
resentative upon request. 

§ 1270.46 Notice of intent to disclose 
Presidential records. 

(a) The Archivist or his designee 
shall notify a former President or his 
designated representative(s) before any 
Presidential records of his Administra-
tion are disclosed. 

(b)(1) The notice given by the Archi-
vist or his designee shall: 

(i) Be in writing; 
(ii) Identify the particular records 

with reasonable specificity; 
(iii) State the reason for the disclo-

sure; and 
(iv) Specify the date on which the 

record will be disclosed. 
(2) In the case of records to be dis-

closed in accordance with § 1270.44, the 
notice shall also: 

(i) Identify the requester and the na-
ture of the request; 

(ii) Specify whether the requested 
records contain materials to which ac-
cess would otherwise be restricted pur-
suant to 44 U.S.C. 2204(a) and identify 
the category of restriction within 
which the record to be disclosed falls; 
and 

(iii) Specify the date of the request. 
(c) If, after receiving the notice re-

quired by paragraph (a) of this section, 
a former President raises rights or 
privileges which he believes should pre-
clude the disclosure of a Presidential 
record, and the Archivist nevertheless 
determines that the record in question 
should be disclosed, in whole or in part, 
the Archivist shall notify the former 
President or his representative of this 
determination. The notice given by the 
Archivist or his designee shall: 

(1) Be in writing; 
(2) State the basis upon which the de-

termination to disclose the record is 
made; and 

(3) Specify the date on which the 
record will be disclosed. 

(d) The Archivist shall not disclose 
any records covered by any notice re-
quired by paragraph (a) or (c) of this 
section for at least 30 calendar days 
from receipt of the notice by the 
former President, unless a shorter time 
period is required by a demand for 
Presidential records under § 1270.44. 

(e) Copies of all notices provided to 
former Presidents under this section 
shall be provided at the same time to 
the incumbent President. 

Subpart E—Presidential Records 
Compiled for Law Enforce-
ment Purposes 

§ 1270.50 Consultation with law en-
forcement agencies. 

(a) For the processing of Presidential 
records compiled for law enforcement 
purposes that may be subject to 5 
U.S.C. 552(b)(7), the Archivist shall re-
quest specific guidance from the appro-
priate Federal agency on the proper 
treatment of a record if there is no 
general guidance applicable, if the 
record is particularly sensitive, or if 
the type of record or information is 
widespread throughout the files. 

(b) When specific agency guidance is 
requested under paragraph (a) of this 
section, the Archivist shall notify the 
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appropriate Federal agency of the deci-
sion regarding disclosure of the specific 
documents. Notice shall include the 
following: 

(1) A description of the records in 
question; 

(2) Statements that the records de-
scribed contain information compiled 
for law enforcement purposes and may 
be subject to the exemption provided 

by 5 U.S.C. 552(b)(7) for records of this 
type; and, 

(3) The name of a contact person at 
NARA. 

(c) Agency guidance under this sec-
tion is not binding on the Archivist. 
The final determination on whether 
Presidential records may be subject to 
the exemption in 5 U.S.C. 552(b)(7) is 
the Archivist’s responsibility. 
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SUBCHAPTER F—NIXON PRESIDENTIAL MATERIALS 

PART 1275—PRESERVATION AND 
PROTECTION OF AND ACCESS 
TO THE PRESIDENTIAL HISTORICAL 
MATERIALS OF THE NIXON AD-
MINISTRATION 

Sec. 
1275.1 Scope of part. 

Subpart A—General Provisions 

1275.10 Purpose. 
1275.12 Application. 
1275.14 Legal custody. 
1275.16 Definitions. 
1275.18 Requests or demands for access. 

Subpart B—Preservation and Protection 

1275.20 Responsibility. 
1275.22 Security. 
1275.24 Archival processing. 
1275.26 Access procedures. 
1275.28 Extraordinary authority during 

emergencies. 

Subpart C—Access to Materials by Former 
President Nixon, Federal Agencies, 
and for Use in Any Judicial Proceeding 

1275.30 Access by former President Nixon. 
1275.32 Access by Federal agencies. 
1275.34 Access for use in judicial pro-

ceedings. 

Subpart D—Access by the Public 

1275.40 Scope of subpart. 
1275.42 Processing period; notice of proposed 

opening. 
1275.44 Rights and privileges; right to a fair 

trial. 
1275.46 Segregation and review; Senior Ar-

chival Panel; Presidential Materials Re-
view Board. 

1275.48 Transfer of materials. 
1275.50 Restriction of materials related to 

abuses of governmental power. 
1275.52 Restriction of materials of general 

historical significance unrelated to 
abuses of governmental power. 

1275.54 Periodic review of restrictions. 
1275.56 Appeal of restrictions. 
1275.58 Deletion of restricted portions. 
1275.60 Requests for declassification. 
1275.62 Reference room locations, hours, and 

rules. 
1275.64 Reproduction of tape recordings of 

Presidential conversations. 
1275.66 Reproduction and authentication of 

other materials. 
1275.68 Amendment of regulations. 

1275.70 Freedom of information requests. 

APPENDIX A TO PART 1275—SETTLEMENT 
AGREEMENT 

AUTHORITY: 44 U.S.C. 2104, 2111 note. 

SOURCE: 51 FR 7230, Feb. 28, 1986, unless 
otherwise noted. 

§ 1275.1 Scope of part. 

This part sets forth policies and pro-
cedures concerning the preservation 
and protection of and access to the 
tape recordings, papers, documents, 
memorandums, transcripts, and other 
objects and materials which constitute 
the Presidential historical materials of 
Richard M. Nixon, covering the period 
beginning January 20, 1969, and ending 
August 9, 1974. 

Subpart A—General Provisions 

§ 1275.10 Purpose. 

This part 1275 implements the provi-
sions of title I of the Presidential Re-
cordings and Materials Preservation 
Act (Pub. L. 93–526; 88 Stat. 1695). It 
prescribes policies and procedures by 
which the National Archives and 
Records Administration will preserve, 
protect, and provide access to the Pres-
idential historical materials of the 
Nixon Administration. 

§ 1275.12 Application. 

This part 1275 applies to all of the 
Presidential historical materials of the 
Nixon Administration in the custody of 
the Archivist of the United States pur-
suant to the provisions of title I of the 
Presidential Recordings and Materials 
Preservation Act (Pub. L. 93–526; 88 
Stat. 1695). 

§ 1275.14 Legal custody. 

The Archivist of the United States 
has or will obtain exclusive legal cus-
tody and control of all Presidential his-
torical materials of the Nixon Admin-
istration held pursuant to the provi-
sions of title I of the Presidential Re-
cordings and Materials Preservation 
Act (Pub. L. 93–526; 88 Stat. 1695). 
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§ 1275.16 Definitions. 
For the purposes of this part 1275, the 

following terms have the meaning as-
cribed to them in this § 1275.16. 

(a) Presidential historical materials. 
The term Presidential historical materials 
(also referred to as historical materials 
and materials) shall mean all papers, 
correspondence, documents, pamphlets, 
books, photographs, films, motion pic-
tures, sound and video recordings, ma-
chine-readable media, plats, maps, 
models, pictures, works of art, and 
other objects or materials made or re-
ceived by former President Richard M. 
Nixon or by members of his staff in 
connection with his constitutional or 
statutory powers or duties as President 
and retained or appropriate for reten-
tion as evidence of or information 
about these powers or duties. Included 
in this definition are materials relat-
ing to the political activities of former 
President Nixon or members of his 
staff, but only when those activities di-
rectly relate to or have a direct effect 
upon the carrying out of constitutional 
or statutory powers or duties. Excluded 
from this definition are documentary 
materials of any type that are deter-
mined to be the official records of an 
agency of the Government; private or 
personal materials; stocks of publica-
tions, processed documents, and sta-
tionery; and extra copies of documents 
produced only for convenience or ref-
erence when they are clearly so identi-
fied. 

(b) Private or personal materials. The 
term private or personal materials shall 
mean those papers and other documen-
tary or commemorative materials in 
any physical form relating solely to a 
person’s family or other non-govern-
mental activities, including private po-
litical associations, and having no con-
nection with his constitutional or stat-
utory powers or duties as President or 
as a member of the President’s staff. 

(c) Abuses of governmental power popu-
larly identifed under the generic term 
‘‘Watergate.’’ The term abuses of govern-
mental power popularly identified under 
the generic term ‘‘Watergate’’ (also re-
ferred to as abuses of governmental 
power), shall mean those alleged acts, 
whether or not corroborated by judi-
cial, administrative or legislative pro-
ceedings, which allegedly were con-

ducted, directed or approved by Rich-
ard M. Nixon, his staff or persons asso-
ciated with him in his constitutional 
or statutory functions as President, or 
as political activities directly relating 
to or having a direct effect upon those 
functions, and which— 

(1) Were within the purview of the 
charters of the Senate Select Com-
mittee on Presidential Campaign Ac-
tivities or the Watergate Special Pros-
ecution Force; or 

(2) Are circumscribed in the Articles 
of Impeachment adopted by the House 
Committee on the Judiciary and re-
ported to the House of Representatives 
for consideration in House Report No. 
93–1305. 

(d) General historical significance. The 
term general historical significance shall 
mean having administrative, legal, re-
search or other historical value as evi-
dence of or information about the con-
stitutional or statutory powers or du-
ties of the President, which an archi-
vist has determined is of a quality suf-
ficient to warrant the retention by the 
United States of materials so des-
ignated. 

(e) Archivist. The term Archivist shall 
mean the Archivist of the United 
States or his designated agent. The 
term archivist shall mean an employee 
of the National Archives and Records 
Administration who, by education or 
experience, is specially trained in ar-
chival science. 

(f) Agency. The term agency shall 
mean an executive department, mili-
tary department, independent regu-
latory or nonregulatory agency, Gov-
ernment corporation, Government-con-
trolled corporation, or other establish-
ment in the executive branch of the 
Government including the Executive 
Office of the President. For purposes of 
§ 1275.32 only, the term agency shall 
also include the White House Office. 

(g) Archival processing. The term ar-
chival processing may include the fol-
lowing general acts performed by ar-
chivists with respect to the Presi-
dential historical materials: Shelving 
boxes of documents in chronological, 
alphabetical, numerical or other se-
quence; surveying and developing a lo-
cation register and cross-index of the 
boxes; arranging materials; refoldering 
and reboxing the documents and 
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affixing labels; producing finding aids 
such as folder title lists, scope and con-
tent notes, biographical data, and se-
ries descriptions; rewinding, dupli-
cating and preserving the original tape 
recordings; enhancing the tape record-
ings on which the conversations are 
wholly or partially unintelligible so 
that extraneous noises may be filtered 
out; producing general subject matter 
logs of the tape recordings; reproducing 
and transcribing tape recordings; re-
viewing the materials to identify items 
that appear subject to restriction; 
identifying items in poor physical con-
dition and assuring their preservation; 
identifying materials requiring further 
processing; and preparation for public 
access of all materials which are not 
subject to restriction. 

(h) Staff. The term staff shall mean 
those persons whose salaries were paid 
fully or partially from appropriations 
to the White House Office or Domestic 
Council, or who were detailed on a non-
reimbursable basis to the White House 
Office or Domestic Council from any 
other Federal activity; or those pesons 
who otherwise were designated as as-
sistants to the President, in connection 
with their service in that capacity; or 
any persons whose files were sent to 
the White House Central Files Unit or 
Special Files Unit, for purposes of 
those files. 

(i) National security classified informa-
tion. The term national security classi-
fied information shall mean any matter 
which is security classified under exist-
ing law, and has been or should be des-
ignated as such. 

[51 FR 7230, Feb. 28, 1986, as amended at 61 
FR 17844, Apr. 23, 1996] 

§ 1275.18 Requests or demands for ac-
cess. 

Each agency which receives a request 
or legal demand for access to Presi-
dential historical materials of the 
Nixon Administration shall imme-
diately forward the request or demand 
to the Archivist of the United States, 
National Archives and Records Admin-
istration (NARA), Washington, DC 
20408. 

Subpart B—Preservation and 
Protection 

§ 1275.20 Responsibility. 

The Archivist is responsible for the 
preservation and protection of the 
Nixon Presidential historical mate-
rials. 

[61 FR 17845, Apr. 23, 1996] 

§ 1275.22 Security. 

The Archivist is responsible for pro-
viding adequate security for the Presi-
dential historical materials. 

§ 1275.24 Archival processing. 

When authorized by the Archivist 
and until the commencement of archi-
val processing in accordance with sub-
part D of this part, archivists may 
process the Presidential historical ma-
terials to the extent necessary for pro-
tecting and preserving the materials, 
and for providing authorized access to 
the materials pursuant to subpart C of 
this part. 

§ 1275.26 Access procedures. 

(a) The Archivist will receive and/or 
prepare appropriate documentation of 
each access authorized under this part 
1275. 

(b) Entry to the records storage areas 
will be provided by the Archivist only 
to archival, maintenance, security, or 
other necessary personnel or to Mr. 
Nixon or his agent. Two persons, at 
least one of whom represents the Ar-
chivist, will be present at all times 
that records storage areas are occu-
pied. 

(c) The Archivist will determine that 
each individual having access to the 
Presidental historical materials has a 
security clearance equivalent to the 
highest degree of national security 
classification that may be applicable 
to any of the material examined. 

(d) The Archivist will provide former 
President Nixon or his designated at-
torney or agent (hereinafter Mr. 
Nixon), prior notice of, and allow him 
to be present during, each search nec-
essary to comply with an authorized 
access under § 1275.32 or § 1275.34. 

(e) Only NARA archivists shall con-
duct searches necessary to comply with 
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authorized accesses under §§ 1275.32 and 
1275.34. 

(f) Prior to releasing Presidential 
historical materials in accordance with 
an access authorized under § 1275.32 or 
§ 1275.34, the Archivist will give Mr. 
Nixon notice of the nature and identity 
of, and at his request allow him access 
to, those Presidential historical mate-
rials which the archivists have deter-
mined are covered by the subpoena, or 
other lawful process, or request. The 
notice will also inform Mr. Nixon that 
he may file a claim with the Archivist 
objecting to the release of all or por-
tions of the described materials within 
5 workdays of his receiving the notice 
described herein. The claim should de-
tail the alleged rights and privileges of 
Mr. Nixon which would be violated by 
the release of the materials. The Archi-
vist will refrain from releasing any of 
the materials to the requester during 
this period, and while any claim of 
right or privilege is pending before 
him, will refrain from releasing the 
materials subject to the claim. 

(g) The Archivist will notify Mr. 
Nixon in writing of the administrative 
determination on any claims filed in 
accordance with paragraph (f) of this 
section. In the event the determination 
is wholly or partially adverse to the 
claim, the Archivist will refrain from 
releasing the materials to the re-
quester for an additional 5 workdays 
from Mr. Nixon’s receipt of the deter-
mination. 

(h) Whenever possible, a copy, which 
shall be certified upon request, instead 
of the original documentary Presi-
dential historical materials shall be 
provided to comply with a subpoena or 
other lawful process or request. When-
ever the original documentary mate-
rial is removed, a certified copy of the 
material shall be inserted in the proper 
file until the return of the original. 

§ 1275.28 Extraordinary authority dur-
ing emergencies. 

In the event of an emergency that 
threatens the physical preservation of 
the Presidential historical materials or 
their environs, the Archivist will take 
such steps as may be necessary, includ-
ing removal of the materials to tem-
porary locations outside the metropoli-

tan area of the District of Columbia, to 
preserve and protect the materials. 

Subpart C—Access to Materials 
by Former President Nixon, 
Federal Agencies, and For 
Use in Any Judicial Pro-
ceeding 

§ 1275.30 Access by former President 
Nixon. 

In accordance with the provisions of 
subpart B of this part, former Presi-
dent Richard M. Nixon or his des-
ignated agent shall at all times have 
access to Presidential historical mate-
rials in the custody and control of the 
Archivist. 

§ 1275.32 Access by Federal agencies. 

In accordance with the provisions of 
subpart B of this part, any Federal 
agency or department in the executive 
branch shall have access for lawful 
Government use to the Presidential 
historical materials in the custody and 
control of the Archivist to the extent 
necessary for ongoing Government 
business. The Archivist will only con-
sider written requests from heads of 
agencies or departments, deputy heads 
of agencies or departments, or heads of 
major organizational components or 
functions within agencies or depart-
ments. 

§ 1275.34 Access for use in judicial pro-
ceedings. 

In accordance with the provisions of 
subpart B of this part, and subject to 
any rights, defenses, or privileges 
which the Federal Government or any 
person may invoke, the Presidential 
historical materials in the custody and 
control of the Archivist will be made 
available for use in any judicial pro-
ceeding and are subject to subpoena or 
other lawful process. 

Subpart D—Access by the Public 

§ 1275.40 Scope of subpart. 

This subpart sets forth policies and 
procedures concerning public access to 
the Presidential historical materials of 
Richard M. Nixon. 
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§ 1275.42 Processing period; notice of 
proposed opening. 

(a)(1) The archivists will conduct ar-
chival processing of those materials 
other than tape recordings to prepare 
them for public access. In processing 
the materials, the archivists will give 
priority to segregating private or per-
sonal materials and transferring them 
to their proprietary or commemorative 
owner in accordance with § 1275.48. In 
conducting such archival processing, 
the archivists will restrict portions of 
the materials pursuant to §§ 1275.50 and 
1275.52. All materials other than tape 
recordings to which reference is made 
in § 1275.64 will be prepared for public 
access and released subject to restric-
tions or outstanding claims or peti-
tions seeking such restrictions. The 
Archivist will open for public access 
each integral file segment of materials 
upon completion of archival processing 
of that segment. 

(2) The archivists will conduct archi-
val processing of the tape recordings to 
prepare them for public access in ac-
cordance with the provisions set forth 
in the Settlement Agreement (see Ap-
pendix A to this part). In conducting 
the archival processing of the tape re-
cordings, the archivists will restrict 
segments of the tape recordings pursu-
ant to §§ 1275.50 and 1275.52. The tape 
segments which consist of abuses of 
governmental power information, as 
defined in § 1275.16(c), will be given pri-
ority processing by the archivists and 
will be prepared for public access and 
released following review and resolu-
tion of objections from the Nixon es-
tate and other interested parties as set 
forth in the Settlement Agreement (see 
Appendix A to this Part). After the 
tape segments which consist of abuses 
of governmental power information 
have been released, the archivists will 
conduct archival processing of those 
tape recordings which were taped in 
the Cabinet Room, as set forth in the 
Settlement Agreement, Appendix A to 
this Part. Following release of the Cab-
inet Room tape recordings, the remain-
ing tape recordings will be prepared for 
public access and released in five seg-
ments in accordance with the schedule 
set forth in the Settlement Agreement. 
In addition, NARA will identify and re-
turn any additional private or personal 

segments to the Nixon estate, at ap-
proximately the time that NARA pro-
poses each segment for public release. 

(b) At least 30 calendar days prior to 
the opening to public access of any in-
tegral file segment of the materials, 
the Archivist will publish notice in the 
FEDERAL REGISTER of the proposed 
opening. The notice will reasonably 
identify the material to be opened and 
will include a reference to the right of 
any interested person to file a claim or 
petition in accordance with § 1275.44. 
Copies of the notice will be sent to the 
incumbent President of the United 
States or his designated agent and by 
first-class mail to the last known ad-
dress of: Mr. Nixon, or his designated 
agent or heirs; any former staff mem-
ber reasonably identifiable as the indi-
vidual responsible for creating or 
maintaining the file segment proposed 
to be opened; any individual named in 
the material which the Archivist may 
not restrict in accordance with 
§ 1275.50(b) because the material is es-
sential to an understanding of any 
abuse of governmental power; and any 
persons named in the materials who 
are registered with the National Ar-
chives and Records Administration in 
accordance with paragraph (c) of this 
section. 

(c) The Archivist will maintain a reg-
istry which shall contain the names 
and mailing addresses of persons who 
wish to receive personal notice of the 
proposed opening of integral file seg-
ments of the materials when those seg-
ments contain references about them. 
To be included in the registry, a person 
must submit his/her name and mailing 
address to the National Archives and 
Records Administration (NLN), Wash-
ington, DC 20408. Both the envelope and 
letter should be prominently marked, 
‘‘Nixon Materials Registry.’’ By sub-
mitting his/her name for inclusion in 
the registry, a person agrees to reim-
burse the United States for the cost of 
first-class postage for each instance of 
personal notice received. 

[51 FR 7230, Feb. 28, 1986, as amended at 61 
FR 17845, Apr. 23, 1996] 

§ 1275.44 Rights and privileges; right 
to a fair trial. 

(a) Within 30 days following publica-
tion of the notice prescribed in 
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§ 1275.42(b), any person claiming a legal 
or constitutional right or privilege 
which would prevent or limit public ac-
cess to any of the materials shall no-
tify the Archivist in writing of the 
claimed right or privilege and the spe-
cific materials to which it relates. Un-
less the claim states that particular 
materials are private or personal (see 
paragraph (d) of this section), the Ar-
chivist will notify the claimant by cer-
tified mail, return receipt requested, of 
his decision regarding public access to 
the pertinent materials. If that deci-
sion is adverse to the claimant, the Ar-
chivist will refrain from providing pub-
lic access to the pertinent materials 
for at least 30 calendar days from re-
ceipt by the claimant of such notice. 

(b) Within 30 days following publica-
tion of the notice prescribed in 
§ 1275.42(b), officers of any Federal, 
State, or local court and other persons 
who believe that public access to any 
of the materials may jeopardize an in-
dividual’s right to a fair and impartial 
trial should petition the Archivist set-
ting forth the relevant circumstances 
that warrant withholding specified ma-
terials. The Archivist will notify the 
petitioner by certified mail, return re-
ceipt requested, of his decision regard-
ing public access to the pertinent ma-
terials. If that decision is adverse to 
the petitioner, the Archivist will re-
frain from providing public access to 
the pertinent materials for at least 30 
calendar days from receipt by the peti-
tioner of such notice. 

(c) In reaching decisions required by 
paragraphs (a) and (b) of this section, 
the Archivist may consult with other 
appropriate Federal agencies. If these 
consultations require the transfer of 
copies of the materials to Federal offi-
cials in agencies other than the Na-
tional Archives and Records Adminis-
tration, the Archivist will transfer 
these copies in accordance with the 
procedures prescribed in §§ 1275.26 and 
1275.32. 

(d) Within 30 days following publica-
tion of notice prescribed in § 1275.42(b), 
any person claiming that materials 
proposed for public access are in fact 
private or personal, as defined in 
§ 1275.16(b), and that he or she is the 
proprietary or commemorative owner 
of those materials shall notify the Ar-

chivist in writing. The claim shall de-
scribe the specific materials to which 
it refers, and the claimant’s basis for 
concluding that these materials are 
private or personal. Upon receipt of 
such a claim, the Archivist will trans-
mit it to the Presidential Materials Re-
view Board for its consideration and 
determination in accordance with 
§ 1275.46(i). The Archivist will refrain 
from providing public access to the 
pertinent materials or from returning 
them to the claimant for at least 30 
calendar days from receipt by the 
claimant or any intervening parties of 
the Board’s determination. 

(e)(1) In place of the right to make 
all other objections with respect to the 
tape segments that NARA has des-
ignated as abuses of governmental 
power materials, the Nixon estate may 
object to their release only on the 
ground that such designation by NARA 
is clearly inconsistent with the term 
‘‘abuses of governmental power’’ as 
used in § 104(a)(1) of the Presidential 
Recordings and Materials Preservation 
Act (PRMPA) and defined in § 1275.16(c), 
as qualified by § 1275.50(b). Any such ob-
jection may not be based on isolated 
instances of alleged failure by NARA to 
apply the appropriate review standard, 
but only on a pattern of misapplication 
of the requirements of the PRMPA and 
its implementing regulations. Further, 
any such objection must be accom-
panied by specific examples of alleged 
review errors and contain sufficient in-
formation to enable the review panel of 
three Presidential Library archivists 
appointed by the Archivist, as de-
scribed in the Settlement Agreement, 
Appendix A to this Part, to locate 
those examples readily. 

(2) If an objection is made by the 
Nixon estate to the abuses of govern-
mental power tape segments, the mat-
ter shall be immediately referred to a 
panel of three Presidential Library ar-
chivists appointed by the Archivist as 
set forth in the Settlement Agreement, 
Appendix A to this Part. The decision 
of the panel shall be either that the 
Nixon estate’s objection is sustained or 
that it is rejected. The decision shall 
include a brief statement of the panel’s 
reasons, but it need not include an 
item-by-item determination. In decid-
ing whether the designation by NARA 
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of the material proposed to be released 
is clearly inconsistent with the defini-
tion of ‘‘abuses of governmental 
power’’, the panel shall consider wheth-
er the release would seriously injure le-
gitimate interests of identifiable indi-
viduals, whether the errors suggest a 
pattern of misinterpretation, and any 
other factor that bears on the issue of 
whether NARA’s designation of mate-
rial as relating to ‘‘abuses of govern-
mental power’’ was reasonable, consid-
ered as a whole. The panel’s decision 
shall be final and binding on all parties 
to the Kutler litigation, and no party 
may exercise any right to appeal to 
any person, board, or court that might 
otherwise be available. 

(3) The Nixon estate may, at any 
time, elect to use the procedures out-
lined in paragraphs (e)(1) and (e)(2) of 
this section for the tape recordings 
other than the abuses of governmental 
power segments, except that the stand-
ard under which objections shall be 
made by the Nixon estate, and under 
which the review panel shall decide 
their merits, is whether the release 
taken as a whole is plainly incon-
sistent with the requirements of the 
Presidential Recordings and Materials 
Preservation Act of 1974 and these reg-
ulations. If the Nixon estate elects to 
use the procedures in paragraph 1 of 
the Settlement Agreement (Appendix A 
to this Part) in place of the provisions 
in paragraphs 4 (b) and (d) and 5(c) of 
the Settlement Agreement for a tape 
segment, the estate cannot subse-
quently revert back to the formal ob-
jection process set forth in this section 
for that tape segment. 

[51 FR 7230, Feb. 28, 1986; 51 FR 8671, Mar. 13, 
1986, as amended at 61 FR 17845, Apr. 23, 1996] 

§ 1275.46 Segregation and review; Sen-
ior Archival Panel; Presidential Ma-
terials Review Board. 

(a) During the processing period de-
scribed in § 1275.42(a), the Archivist will 
assign archivists to segregate private 
or personal materials, as defined in 
§ 1275.16(b). The archivists shall have 
sole responsibility for the initial re-
view and determination of private or 
personal materials. At all times when 
the archivists or other authorized offi-
cials have access to the materials in 
accordance with these regulations, 

they shall take all reasonable steps to 
minimize the degree of intrusion into 
private or personal materials. Except 
as provided in these regulations, the 
archivists or other authorized officials 
shall not disclose to any person private 
or personal or otherwise restricted in-
formation learned as a result of their 
activities under these regulations. 

(b) During the processing period de-
scribed in § 1275.42(a), the Archivist will 
assign archivists to segregate mate-
rials neither relating to abuses of gov-
ernmental power, as defined in 
§ 1275.16(c), nor otherwise having gen-
eral historical significance, as defined 
in § 1275.16(d). The archivists shall have 
sole responsibility for the initial re-
view and determination of those mate-
rials which are not related to abuses of 
governmental power and do not other-
wise have general historical signifi-
cance. 

(c) During the processing period de-
scribed in § 1275.42(a), the Archivist will 
assign archivists to segregate mate-
rials subject to restriction, as pre-
scribed in §§ 1275.50 and 1275.52. The ar-
chivists shall have sole responsibility 
for the initial review and determina-
tion of materials that should be re-
stricted. The archivists shall insert a 
notification of withdrawal at the front 
of the file folder or container affected 
by the removal of restricted material. 
The notification shall include a brief 
description of the restricted material 
and the basis for the restriction as pre-
scribed in §§ 1275.50 and 1275.52. 

(d) If the archivists are unable to 
make a determination required in 
paragraphs (a), (b), or (c) of this sec-
tion, or if the archivists conclude that 
the required determination raises sig-
nificant issues involving interpretation 
of these regulations or will have far- 
reaching precedential value, the archi-
vists shall submit the pertinent mate-
rials, or representative examples of 
them, to a panel of senior archivists se-
lected by the Archivist. The Panel 
shall then have the sole responsibility 
for the initial determination required 
in paragraphs (a), (b), or (c) of this sec-
tion. 

(e) If the Senior Archival Panel is un-
able to make a determination required 
in paragraph (d) of this section, or if 
the panel concludes that the required 
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determination raises significant issues 
involving interpretation of these regu-
lations or will have far-reaching prece-
dential value, the Panel shall certify 
the matter and submit the pertinent 
materials, or representative examples 
of them, to the Presidential Materials 
Review Board. 

(f) The Presidential Materials Review 
Board (Board) shall consist of the Ar-
chivist, who shall serve as Chairman, 
and the following additional members: 

(1) The Assistant Archivist for the 
Office of the National Archives; 

(2) The Assistant Archivist for the 
Office of the Presidential Libraries; 

(3) The Director of the Legal Counsel 
Staff of the National Archives and 
Records Administration; and 

(4) The Historian of a Federal agency 
who shall be selected by the Archivist 
in his capacity as Chairman. 

The Board shall meet at the call of the 
Chairman. Three members of the Board 
shall constitute a quorum for the con-
duct of the Board’s business, although 
each member of the Board may partici-
pate in all of the Board’s decisions. 
Members of the Board may be rep-
resented by their delegates on those oc-
casions when they are unable to attend 
the meetings of the Board. The Board 
may consult with officials of interested 
Federal agencies in formulating its de-
cisions. To the extent these consulta-
tions require the transfer of copies of 
materials to Federal officials outside 
the National Archives and Records Ad-
ministration, the Board shall comply 
with the requirements of §§ 1275.26 and 
1275.32. 

(g) When the matter certified to the 
Board by the Senior Archival Panel in-
volves a determination required in 
paragraphs (a) or (b) of this section, 
the Board shall prepare a final written 
decision, together with dissenting and 
concurring opinions, of the proper cat-
egorization and disposition of the per-
tinent materials. The Board’s decision 
will be the final administrative deter-
mination. 

(h) When the matter certified to the 
Board by the Senior Archival Panel in-
volves a determination required in 
paragraph (c) of this section, the Board 
shall recommend an initial determina-
tion to the Senior Archival Panel, 

which shall retain the sole responsi-
bility for the initial determination. 

(i) When the Board considers a mat-
ter referred to it by the Archivist as 
provided in § 1275.44(d), it shall follow 
these procedures: 

(1) The Board shall notify the claim-
ant of its consideration of the claim, 
and invite the claimant to supplement 
at his discretion the basis for the 
claim. 

(2) The Board will publish notice in 
the FEDERAL REGISTER, advising the 
public of its consideration of the claim, 
and describing the materials in ques-
tion as fully as reasonably possible 
without disclosing arguably private or 
personal information. The notice will 
further advise that any member of the 
public may petition the Board within 
15 calendar days of the publication of 
notice, setting forth the intervenor’s 
views concerning the public or private 
nature of the materials. 

(3) The Board shall take into account 
the positions maintained by the claim-
ant and any intervenors in reaching its 
decision. The Board shall issue its deci-
sion, including dissenting and concur-
ring opinions, no sooner than 20 days 
nor later than 60 days from the publi-
cation of notice in the FEDERAL REG-
ISTER provided in paragraph (h)(2), of 
this section. The Board’s decision shall 
be the final administrative determina-
tion. The Archivist will notify the 
claimant and any intervenors of the 
Board’s decision by certified mail, re-
turn receipt requested, and shall re-
frain from acting upon that decision 
for 30 calendar days as provided in 
§ 1275.44(d). 

[51 FR 7230, Feb. 28, 1986, as amended at 61 
FR 17845, Apr. 23, 1996] 

§ 1275.48 Transfer of materials. 

(a) The Archivist will transfer sole 
custody and use of those materials de-
termined to be private or personal, or 
to be neither related to abuses of gov-
ernmental power nor otherwise of gen-
eral historical significance, to former 
President Nixon’s estate, or, when ap-
propriate and after notifying the Nixon 
estate, to the former staff member hav-
ing primary proprietary or commemo-
rative interest in the materials. Such 
materials to be transferred include all 
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segments of the original tape record-
ings that have been or will be identi-
fied as private or personal. 

(b) Materials determined to be nei-
ther related to abuses of governmental 
power nor otherwise of general histor-
ical significance, and transferred pur-
suant to paragraph (a) of this section, 
shall upon such transfer no longer be 
deemed Presidential historical mate-
rials as defined in § 1275.16(a). 

[51 FR 7230, Feb. 28, 1986, as amended at 61 
FR 17845, Apr. 23, 1996; 64 FR 56678, Oct. 21, 
1999] 

§ 1275.50 Restriction of materials re-
lated to abuses of governmental 
power. 

(a) The Archivist will restrict access 
to materials determined during the 
processing period to relate to abuses of 
governmental power, as defined in 
§ 1275.16(c), when: 

(1) The Archivist, in accordance with 
§ 1275.44, is in the process of reviewing 
or has determined the validity of a 
claim by any person of a legal or con-
stitutional right or privilege; or 

(2) The Archivist, in accordance with 
§ 1275.44, is in the process of reviewing 
or has determined the validity of a pe-
tition by any person of the need to pro-
tect an individual’s right to a fair and 
impartial trial; or 

(3) The release of the materials would 
violate a Federal statute; or 

(4) The materials are authorized 
under criteria established by Executive 
order to be kept secret in the interest 
of national defense or foreign policy, 
provided that any question as to 
whether materials are in fact properly 
classified or are properly subject to 
classification shall be resolved in ac-
cordance with the applicable Executive 
order or as otherwise provided by law. 
However, the Archivist may waive this 
restriction when: 

(i)(A) The requester is engaged in a 
historical research project; or 

(B) The requester is a former Federal 
official who had been appointed by the 
President to a policymaking position 
and who seeks access only to those 
classified materials which he origi-
nated, reviewed, signed or received 
while in public office; and 

(ii) The requester has a security 
clearance equivalent to the highest de-

gree of national security classification 
that may be applicable to any of the 
materials to be examined; and 

(iii) The Archivist has determined 
that the heads of agencies having sub-
ject matter interest in the material do 
not object to the granting of access to 
the materials; and 

(iv) The requester has signed a state-
ment, which declares that the re-
quester will not publish, disclose, or 
otherwise compromise the classified 
material to be examined and that the 
requester has been made aware of Fed-
eral criminal statutes which prohibit 
the compromise or disclosure of this 
information. 

(b) The Archivist will restrict access 
to any portion of materials determined 
to relate to abuses of governmental 
power when the release of those por-
tions would constitute a clearly unwar-
ranted invasion of personal privacy or 
constitute libel of a living person: Pro-
vided, That if material related to an 
abuse of governmental power refers to, 
involves or incorporates such personal 
information, the Archivist will make 
available such personal information, or 
portions thereof, if such personal infor-
mation, or portions thereof, is essen-
tial to an understanding of the abuses 
of governmental power. 

§ 1275.52 Restriction of materials of 
general historical significance unre-
lated to abuses of governmental 
power. 

(a) The Archivist will restrict access 
to materials determined during the 
processing period to be of general his-
torical significance, but not related to 
abuses of governmental power, under 
one or more of the circumstances spec-
ified in § 1275.50(a). 

(b) The Archivist will restrict access 
to materials of general historical sig-
nificance, but not related to abuses of 
governmental power, when the release 
of these materials would: 

(1) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or 
confidential; or 

(2) Constitute a clearly unwarranted 
invasion of personal privacy or con-
stitute libel of a living person; or 

(3) Disclose investigatory materials 
compiled for law enforcement purposes, 
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but only when the disclosure of such 
records would: 

(i) Interfere with enforcement pro-
ceedings; 

(ii) Deprive a person of a right to a 
fair trial or an impartial adjudication; 

(iii) Constitute an unwarranted inva-
sion of personal privacy; 

(iv) Disclose the identity of a con-
fidential source, and in the case of a 
record compiled by a criminal law en-
forcement authority in the course of a 
criminal investigation or by an agency 
conducting a lawful national security 
intelligence investigation, confidential 
information furnished only by the con-
fidential source; 

(v) Disclose investigative techniques 
and procedures; or 

(vi) Endanger the life or physical 
safety of law enforcement personnel. 

§ 1275.54 Periodic review of restric-
tions. 

The Archivist periodically will assign 
archivists to review materials placed 
under restriction by § 1275.50 or § 1275.52 
and to make available for public access 
those materials which, with the pas-
sage of time or other circumstances, no 
longer require restriction. If the archi-
vists are unable to determine whether 
certain materials should remain re-
stricted, the archivists shall submit 
the pertinent materials, or representa-
tive examples of them, to the Senior 
Archival Panel described in § 1275.44(d), 
which shall then have the responsi-
bility for determining if the materials 
should remain restricted. The Senior 
Archival Panel may seek the rec-
ommendations of the Presidential Ma-
terials Review Board, in the manner 
prescribed in paragraph (e) and (h) of 
§ 1275.46, in making its determination. 
Before opening previously restricted 
materials, the Archivist will comply 
with the notice requirements of 
§ 1275.42(b). 

[51 FR 7230, Feb. 28, 1986; 51 FR 8671, Mar. 13, 
1986] 

§ 1275.56 Appeal of restrictions. 
Upon petition of any researcher who 

claims in writing to the Archivist that 
the restriction of specified materials is 
inappropriate and should be removed, 
the archivists shall submit the perti-
nent materials, or representative ex-

amples of them, to the Presidential 
Materials Review Board described in 
§ 1275.46(f). The Board shall review the 
restricted materials, and consult with 
interested Federal agencies as nec-
essary. To the extent these consulta-
tions require the transfer of copies of 
materials to Federal officials outside 
the National Archives and Records Ad-
ministration, the Board shall comply 
with the requirements of §§ 1275.26 and 
1275.32. As necessary and practicable, 
the Board shall also seek the views of 
any person, including former President 
Nixon, whose rights or privileges might 
be adversely affected by a decision to 
open the materials. The Board shall 
prepare a final written decision, in-
cluding dissenting and concurring opin-
ions, as to the continued restriction of 
all or part of the pertinent materials. 
The Board’s decision shall be the final 
administrative determination. The Ar-
chivist will notify the petitioner and 
other interested persons of the final ad-
ministrative determination within 60 
calendar days following receipt of such 
petition. If the Board’s decision is to 
open previously restricted materials, 
the Archivist will comply with the no-
tice requirements of § 1275.42(b). 

[51 FR 7230, Feb. 28, 1986, as amended at 61 
FR 17846, Apr. 23, 1996] 

§ 1275.58 Deletion of restricted por-
tions. 

The Archivist will provide a re-
quester any reasonably segregable por-
tions of otherwise restricted materials 
after the deletion of the portions which 
are restricted under this § 1275.50 or 
§ 1275.52. 

§ 1275.60 Requests for declassification. 
Challenges to the classification and 

requests for the declassification of na-
tional security classified materials 
shall be governed by the provisions of 
36 CFR part 1254 of this chapter, as 
that may be amended from time to 
time. 

§ 1275.62 Reference room locations, 
hours, and rules. 

The Archivist shall, from time to 
time, separately prescribe the precise 
location or locations where the mate-
rials shall be available for public ref-
erence, and the hours of operation and 
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rules governing the conduct of re-
searchers using such facilities. This in-
formation may be obtained by writing 
to: Office of Presidential Libraries 
(NL), The National Archives, Wash-
ington, DC 20408. 

§ 1275.64 Reproduction of tape record-
ings of Presidential conversations. 

(a) To ensure the preservation of 
original tape recordings of conversa-
tions which were recorded or caused to 
be recorded by any officer or employee 
of the Federal Government and which: 

(1) Involve former President Richard 
M. Nixon or other individuals who, at 
the time of the conversation, were em-
ployed by the Federal Government; and 

(2) Were recorded in the White House 
or in the office of the President in the 
Executive Office Buildings located in 
Washington, DC; Camp David, MD; Key 
Biscayne, FL; or San Clemente, CA; 
and 

(3) Were recorded during the period 
beginning January 20, 1969, and ending 
August 9, 1974, the Archivist will 
produce duplicate copies of such tape 
recordings in his custody for public and 
official reference use. The original tape 
recordings shall not be available for 
public access. 

(b) Since the original tape recordings 
may contain information which is sub-
ject to restriction in accordance with 
§ 1275.50 or § 1275.52, the archivists shall 
review the tapes and delete restricted 
portions from copies for public and of-
ficial reference use. 

(c) Researchers may listen to ref-
erence copies of the tape recordings de-
scribed in paragraph (a) of this section 
in a National Archives building in the 
Washington, DC area and at other ref-
erence locations established by the Ar-
chivist in accordance with § 1275.62. 

(d) The reproduction for members of 
the public of the reference copies of the 
available tape recordings described in 
paragraph (a) of this section will be 
permitted as follows: Copies of tape re-
cordings will be made available fol-
lowing the public release of the tape 
segments contemplated in § 1275.42(a). 
Effective as of April 20, 2001, NARA will 
allow members of the public to obtain 
copies of all tapes that have been made 
available to the public by that date and 
that subsequently become available as 

they are released. Such copying will be 
controlled by NARA or its designated 
contractor. The fees for the reproduc-
tion of the tape recordings under this 
section shall be those prescribed in the 
schedule set forth in part 1258 of this 
chapter. 

(e) The Archivist shall produce and 
maintain a master preservation copy of 
the original tape recordings for preser-
vation purposes. The Archivist shall 
ensure that the master preservation 
copy, like the portions of the original 
tape recordings retained by the Archi-
vist, does not contain those segments 
of the tape recordings which have been 
identified as private or personal and 
which have been transferred to the 
Nixon estate in accordance with 
§ 1275.48. 

[51 FR 7230, Feb. 28, 1986, as amended at 61 
FR 17846, Apr. 23, 1996; 64 FR 56678, Oct. 21, 
1999; 67 FR 44766, July 5, 2002] 

§ 1275.66 Reproduction and authen-
tication of other materials. 

(a) Copying of materials, including 
tape recordings described in § 1275.64, 
may be done by NARA, by a contractor 
designated by NARA, or by researchers 
using self-service copiers or copying 
equipment. 

(b) The Archivist may authenticate 
and attest copies of materials when 
necessary for the purpose of the re-
search. 

(c) The fees for reproduction and au-
thentication of materials under this 
section shall be those prescribed in the 
schedule set forth in part 1258 of this 
chapter or pertinent successor regula-
tion, as that schedule is amended from 
time to time. 

[51 FR 7230, Feb. 28, 1986, as amended at 61 
FR 17846, Apr. 23, 1996; 67 FR 44766, July 5, 
2002] 

§ 1275.68 Amendment of regulations. 
The Archivist may from time to time 

amend the regulations of this subpart 
D in accordance with the applicable 
law concerning such amendments. 

§ 1275.70 Freedom of information re-
quests. 

(a) The Archivist will process Free-
dom of Information Act requests for 
access to only those materials within 
the Presidential historical materials 
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which are identifiable by an archivist 
as records of an agency as defined in 
§ 1275.16(f). The Archivist will process 
these requests in accordance with the 
Freedom of Information regulations set 
forth in § 1254.30 of this chapter or per-
tinent successor regulations. 

(b) In order to allow NARA archivists 
to devote as much time and effort as 
possible to the processing of materials 
for general public access, the Archivist 
will not process those Freedom of In-
formation requests where the requester 
can reasonably obtain the same mate-
rials through a request directed to an 
agency (as defined in § 1275.16(f)), unless 
the requester demonstrates that he or 
she has unsuccessfully sought access 
from that agency or its successor in 
law or function. 

[51 FR 7230, Feb. 28, 1986, as amended at 61 
FR 17846, Apr. 23, 1996] 

APPENDIX A TO PART 1275—SETTLEMENT 
AGREEMENT 

Settlement Agreement filed April 12, 1996, 
in Stanley I. Kutler and Public Citizen v. John 
W. Carlin, Archivist of the United States, and 
William E. Griffin and John H. Taylor, Co-ex-
ecutors of Richard M. Nixon’s Estate, Civil Ac-
tion No. 92–0662–NHJ (D.D.C.) (Johnson, J.). By 
letter dated April 17, 2001, NARA and the 
Nixon estate agreed to waive paragraph 11 of 
this Settlement Agreement, such that the 
delay on public copying until January 1, 
2003, of tapes not made publicly available be-
fore April 12, 1996, shall no longer apply. This 
change is reflected in 36 CFR 1275.64. 

Settlement Agreement 

This Settlement Agreement (‘‘Agree-
ment’’) is made by and entered into among 
plaintiffs Stanley I. Kutler and Public Cit-
izen; defendant/cross-claim defendant John 
W. Carlin, in his official capacity as Archi-
vist of the United States; and defendant-in-
tervenors/cross-claimants John H. Taylor 
and William E. Griffin, co-executors of the 
estate of Richard M. Nixon (‘‘the Nixon es-
tate’’), in the above-entitled action by and 
through the parties’ undersigned attorneys. 

It is hereby agreed, by and among the par-
ties, appearing through their undersigned at-
torneys, that this action is partially settled 
on the following terms: 

TERMS OF AGREEMENT 

1(a). As soon as practicable, the National 
Archives and Records Administration (‘‘the 
Archives’’) will publicly release the seg-
ments of tape recordings made during the 
Presidency of Richard M. Nixon (‘‘tape re-

cordings’’ or ‘‘tapes’’) identified by the Ar-
chives as relating to ‘‘abuses of govern-
mental power,’’ as defined by 36 C.F.R. Part 
1275, along with the corresponding portions 
of the tape log and any other finding aid. 
The date of that release, which is expected to 
be on or about November 15, 1996, shall be de-
termined in the following manner. 

(b). No later than April 15, 1996, the Ar-
chives shall deliver to an agent of the Nixon 
estate a copy of the approximately 201 hours 
of abuses of governmental power tape seg-
ments that it proposes to release, together 
with the corresponding portions of the tape 
log and any other finding aid, for review by 
the Nixon estate to determine whether it in-
tends to object to the release. The Archives 
agrees to provide a period of orientation to 
the designated Nixon estate agent with re-
spect to the review of the abuses of govern-
mental power tape segments and to be avail-
able to respond to questions thereafter. 

(c). In place of the right to make all other 
objections with respect to the tape record-
ings that the Archives has designated as 
abuses of governmental power materials, the 
Nixon estate agrees that it may object to 
their release only on the ground that such 
designation by the Archives is clearly incon-
sistent with the term ‘‘abuses of govern-
mental power’’ as used in section 104(a)(1) of 
the Presidential Recordings and Materials 
Preservation Act of 1974 (‘‘the Act’’), 44 
U.S.C. § 2111 note, and defined in 36 C.F.R. 
1275.16(c), as qualified by 36 C.F.R. 1275.50(b). 
Any such objection shall be in writing and 
may not be based on isolated instances of al-
leged failure by the Archives to apply the ap-
propriate review standard, but only on a pat-
tern of misapplication of the requirements of 
the Act and its implementing regulations. 
Further, any such objection must be accom-
panied by specific examples of alleged review 
errors and contain sufficient information to 
enable the review panel described in subpara-
graph 1(e) below to locate those examples 
readily. Nothing in this paragraph shall pre-
clude the Nixon estate and the Archives from 
having informal discussions regarding the 
appropriate treatment of any of the abuses 
of governmental power tape segments. 

(d). The Nixon estate shall have until Octo-
ber 1, 1996, to submit any objection in ac-
cordance with subparagraph 1(c) above. If no 
such objection is filed, the Archives shall 
proceed to issue a notice of proposed release 
pursuant to 36 C.F.R. 1275.42 as soon as pos-
sible, but no later than October 15, 1996. 

(e). If an objection is made, the matter 
shall be immediately referred to a panel of 
the following three Presidential Library ar-
chivists: David Alsobrook, Frances Seeber, 
and Claudia Anderson. If any of these three 
persons is unable to serve, the Archivist 
shall appoint a substitute who is acceptable 
to the other parties. 
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(f). The panel shall have such access to the 
tapes as it deems necessary to make its deci-
sion. The decision of the panel shall be either 
that the Nixon estate’s objection is sus-
tained or that it is rejected. The decision 
shall include a brief statement of the panel’s 
reasons, but it need not include an item-by- 
item determination. In deciding whether the 
designation by the Archives of the material 
proposed to be released is clearly incon-
sistent with the definition of ‘‘abuses of gov-
ernmental power,’’ the panel shall consider 
whether the release would seriously injure 
legitimate interests of identifiable individ-
uals, whether the errors suggest a pattern of 
misinterpretation, and any other factor that 
bears on the issue of whether the Archives’ 
designation of material as relating to abuses 
of governmental power was reasonable, con-
sidered as a whole. The decision of the panel 
shall be made within sixty (60) days of the 
date of the objection. However, if the panel 
determines that exceptional circumstances 
interfere with its ability to meet this dead-
line, the panel shall have up to an additional 
sixty (60) days to make its decision. The Ar-
chives shall notify the other parties of the 
need for an extension and briefly describe 
the reasons therefor. The panel’s decision 
shall be final and binding on all parties, and 
no party may exercise any right to appeal to 
any person, board, or court that might other-
wise be available. Nothing contained in this 
Agreement shall preclude the panel from ad-
vising the Archives of any particular proc-
essing errors that it believes may have been 
made, but the Archivist shall make the final 
determination as to whether to accept such 
advice. 

(g). If the objection of the Nixon estate is 
sustained, the Archives shall re-review the 
tapes sufficiently to address the concerns 
raised by whatever aspect of the objection is 
sustained. At the conclusion of such re-re-
view, the same process of review, first by the 
Nixon estate and then by the panel in the 
event of further objection, shall be repeated 
for those tape segments concerning the sub-
ject matter of the sustained objection prior 
to any release of tape recordings designated 
as relating to abuses of governmental power. 

(h). The Nixon estate agrees to inform the 
Archives and plaintiffs whether it intends to 
file objections as soon as it has made its de-
cision. If there is an objection by the Nixon 
estate and it is overruled, the FEDERAL REG-
ISTER notice shall be published within ten 
(10) days of the date of the panel’s decision. 

(i). If, following the FEDERAL REGISTER no-
tice, no objection by other individuals to a 
release is received within the time provided 
by law, the Archives shall release the tape 
recordings within ten (10) days after such 
time has expired. If objections are received, 
they shall be promptly considered by the Ar-
chives and shall be decided as soon there-
after as practical. Any materials as to which 

an objection to release has been timely filed 
shall not be released until such objection has 
been resolved pursuant to 36 C.F.R. 1275.44. 
All materials not objected to shall be re-
leased no later than thirty (30) days after the 
time for objections has expired, provided 
that the Archives may withhold any addi-
tional conversation to which no objection 
has been made, pending final resolution of an 
objection to another conversation, if (i) such 
additional conversation is in close proximity 
on the tapes to the objected-to conversation 
and it would be burdensome for the Archives 
to separate out the releasable and objected- 
to portions, or (ii) the subjects of the releas-
able and the objected-to conversations are 
closely related to one another and the Ar-
chives determines that it might be mis-
leading or might unfairly prejudice a living 
individual to release only one conversation. 
Any release under this Agreement shall in-
clude the corresponding portions of the tape 
log and any other finding aid. 

(j). The Archives shall send to plaintiff 
Kutler, to arrive no later than the day that 
the release of the tapes occurs, a copy of the 
portions of the tape log and any other find-
ing aid that correspond to the tapes being re-
leased. The Archives shall also make suit-
able arrangements for plaintiff Kutler to lis-
ten to such tapes on the date of their release, 
and/or on such other subsequent business 
days as plaintiff Kutler shall designate. 

2(a). Although the Agreement provides 
that the Archives will identify and return to 
the Nixon estate a copy of any private or 
personal materials identified on the tapes, 
the parties have been unable to reach agree-
ment regarding the Archivist’s retention and 
maintenance of the original tape recordings 
in their entirety, including those segments 
deemed to be private or personal, along with 
a master preservation copy. The govern-
ment’s position is that it is complying with 
the Act by retaining the original tapes and a 
master preservation copy, including those 
portions containing private or personal con-
versations. The Nixon estate’s position, with 
which plaintiffs agree, is that the family has 
statutory, constitutional, and other rights 
that prevent the Archives from retaining pri-
vate or personal materials, on both the origi-
nal tapes and all copies. 

(b). The parties have agreed to litigate the 
issue described in subparagraph 2(a) above, 
including the validity of 36 C.F.R. 1275.48(a) 
and 1275.64(e) as proposed for amendment. 
The parties further agree that the Court 
shall retain jurisdiction of that issue, as pro-
vided in paragraph 14 below, and that the 
right to litigate this issue includes the right 
to seek review in the United States Court of 
Appeals for the District of Columbia Circuit 
and the United States Supreme Court. If 
there is litigation between the Nixon estate 
and the Archivist over the issue described in 
subparagraph 2(a) above, the plaintiffs shall 
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support the Nixon estate in any such litiga-
tion by filing a brief supporting the estate’s 
position in District Court. The parties agree 
to make all reasonable efforts to expedite 
resolution of this issue. 

(c). This Agreement and all discussions, ne-
gotiations and exchanges of information 
leading to it shall be entirely without preju-
dice to any positions the parties may take in 
the event of such litigation. Nothing in this 
Agreement, in any discussions leading to it, 
or in any information or materials ex-
changed by the parties as part of the medi-
ation may be relied on or disclosed by any 
party to support or rebut the position of any 
party with respect to the treatment of pri-
vate or personal materials on the original 
tapes. Nothing in this subparagraph prevents 
any party from expressing its understanding 
as to the meaning and effect of the legal po-
sition of another party. 

3. The Archives will provide to the Nixon 
estate any additional private or personal ma-
terials at approximately the time that the 
Archives proposes each segment identified in 
paragraphs 4 and 5 below for public release. 
Any additional copies of that material (other 
than on a master preservation copy, the sta-
tus of which will be determined in accord-
ance with the resolution of the issue as de-
scribed in subparagraph 2(a) above), will be 
destroyed by appropriate method, with ap-
propriate means of verification. 

4(a). The second group of tapes to be proc-
essed for release is the approximately 278 
hours recorded in the Cabinet Room. The 
projected date for publishing a notice of pro-
posed opening of tapes in that group is Au-
gust 1, 1997. The Archives will make the Cab-
inet Room tapes proposed for release avail-
able to the Nixon estate in no fewer than 
four (4) segments. The process by which 
those tapes will be reviewed by the Nixon es-
tate, and the objections handled by the Ar-
chives, is set forth in the following subpara-
graphs of this paragraph 4. 

(b). The Nixon estate agrees to review each 
segment as it is received and promptly to 
call to the attention of the Archives any 
concerns that it may have. The Archives and 
the Nixon estate agree to attempt to work 
out their differences informally in order to 
minimize any objections to a proposed re-
lease. To facilitate informal consultation be-
tween the Nixon estate and the Archives 
concerning the tape review, the Archivist 
shall designate a panel member identified in 
subparagraph 1(e) above who will serve as a 
contact with the Nixon estate and assure ac-
cess to information relating to Presidential 
libraries practices and procedures that may 
arise in the course of the tape review. The 
designated individual will be responsible for 
assuring that the Nixon estate has access to 
the appropriate person to answer its con-
cerns. The Nixon estate may communicate 
with the designated individual orally or in 

writing. If the Archives agrees with the 
Nixon estate that any portion of a segment 
that has been sent to the Nixon estate as a 
proposed release should not be released, the 
Archives shall assure that there is appro-
priate documentation to reflect that change. 

(c). The Nixon estate will have a period of 
at least six (6) months in which to review all 
of the Cabinet Room tapes, beginning on the 
date the Archives makes the first install-
ment of such tapes available to the estate for 
review (but in no event will the six (6) 
months begin earlier than November 15, 
1996). During the review of the Cabinet Room 
tapes, the Nixon estate will employ an agent 
or agents who will spend an average of at 
least thirty two (32) hours a week (total) in 
actual review of the tapes. The Nixon estate 
may request from the Archives an extension 
of the six-month review period, which the 
Archives shall grant if good cause is shown. 

(d). If, during its review, the Nixon estate 
becomes aware that there are materials pro-
posed for release that it believes should not 
be heard even by individuals on the registry 
list, it will promptly advise the Archives of 
any such materials so that they can be re-
viewed and/or segregated by the Archives be-
fore any other individual is permitted to lis-
ten to them. The Nixon estate will cooperate 
with the Archives so that the required FED-
ERAL REGISTER notice is published as soon as 
possible, but in no event shall such notice be 
provided later than ten (10) days after the 
time the Nixon estate completes its review. 
Final objections from the Nixon estate to 
the release of portions of the tapes shall be 
filed in accordance with 36 C.F.R. Part 1275 
no later than the date for filing objections 
by other persons. Thereafter, subject to 
paragraph 7 below, the provisions of subpara-
graphs 1(i) and 1(j) above will apply. 

5(a). The remaining tapes, consisting of ap-
proximately 2338 hours, shall be processed 
for release in five (5) segments. Because the 
precise number of hours of tapes for each 
month cannot readily be determined, the 
parties have agreed to divide the releases 
into the segments set forth below. The Ar-
chives will begin processing (which includes, 
but is not limited to, tape review, preparing 
tapes for declassification review, tape edit-
ing and production of finding aids) each seg-
ment before processing of the preceding seg-
ment is concluded. Processing of the tapes in 
each segment is projected to take from about 
fifteen (15) to about twenty three (23) 
months. The approximate number of hours of 
tapes to be reviewed in each segment is set 
forth in parentheses in the following listing 
of the segments. The projected number of 
months between the completion of the Ar-
chives’ processing of the immediately pre-
ceding segment and the completion of the 
Archives’ processing of each listed segment 
is set forth in brackets. 
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1. February 1971–July 1971 (437 hours) [8 
months] 

2. August 1971–December 1971 (405 hours) [7 
months] 

3. January 1972–June 1972 (440 hours) [7 
months] 

4. July 1972–October 1972 (410 hours) [6 
months] 

5. November 1972–July 1973 (646 hours) [10 
months] 

(b). The time estimates in this Agreement 
are not enforceable as such, but the parties 
agree to have the Court retain jurisdiction 
to consider requests that it enter a binding 
order setting a schedule for the Archives to 
complete the processing of the tapes. No 
party may seek such an order unless that 
party first provides twenty (20) days’ written 
notice to the other parties of that party’s in-
tention to seek such an order. Further, no 
party may seek such an order except on the 
ground that the Archives has unreasonably 
failed to meet the estimates contained here-
in by a substantial amount. The type of 
proof that will demonstrate reasonableness 
on the part of the Archives in this regard 
may include, but will not necessarily be lim-
ited to, a showing that the Archives is rea-
sonably allocating its resources among its 
various programs and activities in the event 
that it experiences a shortage of resources, 
including any occasioned by court order. 

(c). Portions of each segment processed by 
the Archives shall be provided to the Nixon 
estate when the processing of each month of 
tape recorded material is completed, unless 
there are a very few hours for two (2) or more 
months, which may then be combined into a 
single unit. During its review of the chrono-
logical tape segments, the Nixon estate will 
employ an agent or agents who will spend an 
average of at least thirty two (32) hours a 
week (total) in actual review of the tapes, 
forty eight (48) weeks of the year. As its re-
view of the tapes proceeds, the Nixon estate 
shall provide a written report of its progress 
to the Archives and the plaintiffs on a bi-
monthly basis. The report shall include the 
number of hours worked in each week, the 
number of hours of tapes reviewed in each 
week, and the Nixon estate’s projected com-
pletion date for review of the segment cur-
rently under review. The provisions of sub-
paragraphs 4(b) and 4(d) above shall apply to 
the review, objections, and releases with re-
spect to the chronological tape segments, 
subject to paragraph 7 below. 

(d). If one of the other parties to this 
Agreement determines that the Nixon es-
tate’s review is not being conducted dili-
gently or in good faith, or that the estate’s 
estimated completion date(s) of one or more 
segments is unreasonable, that party may 
petition the Archivist to establish an earlier 
date(s) for the completion of the review of 
that segment and/or of future segments. Any 
such date(s) established by the Archivist 

shall provide the Nixon estate with a reason-
able opportunity to protect and assert its in-
terests without unduly delaying the release 
of the tapes, and shall be based upon consid-
eration of the progress of the Archives’ re-
view and its scheduled completion date(s); 
the progress to date of the estate’s review; 
and the time reasonably necessary to com-
plete the estate’s review and to formulate 
and present any objections. The Archives 
may also propose earlier dates for the com-
pletion of the review by the Nixon estate on 
the basis provided for in this subparagraph. 
If a proposal for an earlier date is made, the 
Nixon estate will have a reasonable oppor-
tunity to respond. 

6. Once the Archives has completed proc-
essing the approximately 2338 hours of tapes 
discussed in paragraph 5 above, and has made 
corresponding releases, the Archives shall 
identify any additional copies of partial tape 
segments in its possession. If the Archives 
determines that some or all of such addi-
tional partial tape segments are duplicative 
of any tape recordings that it has already 
processed, the Archives may dispose of the 
duplicative tape segments, following notifi-
cation to the parties, subject to paragraph 3 
above. To the extent that such partial tape 
segments are not duplicative of the tape re-
cordings already processed, the Archives 
shall promptly process such non-duplicative 
portions and shall treat any portions deter-
mined to be private or personal consistently 
with the resolution of the issue to be liti-
gated as described in paragraph 2 above. 

7(a). After completion of the procedures de-
scribed in paragraph 4 above, the Cabinet 
Room tapes that are found to be releasable 
under paragraph 4 above may be released if 
either there has been a final decision by the 
district court on the issue to be litigated as 
described in subparagraph 2(a) above, or the 
release is scheduled after April 1, 1998, 
whichever of these two events happens soon-
er. 

(b). After completion of the procedures de-
scribed in paragraph 5 above, the tapes de-
scribed in paragraph 5(a) above that are 
found to be releasable may be released if ei-
ther there has been a final judgment by the 
district court, which is not subject to further 
review by appeal or certiorari, with regard to 
the issue to be litigated as described in sub-
paragraph 2(a) above, or there has been a 
final decision by the United States Court of 
Appeals for the District of Columbia Circuit 
on this issue, or the release is scheduled to 
take place after November 1, 1999, whichever 
of these three events happens sooner. 

(c). As used in subparagraphs 7(a) and (b) 
above, the term ‘‘final decision’’ means a de-
cision not subject to reconsideration under 
Rule 59 of the Federal Rules of Civil Proce-
dure, or Rules 35 or 40 of the Federal Rules 
of Appellate Procedure, respectively. 
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8. The Nixon estate may, at any time, elect 
to use the procedures in paragraph 1 above 
with respect to any tape segment in place of 
the provisions of paragraphs 4(b) and (d) and 
5(c) above, with the following substitution: 
The standard under which objections shall be 
made, and under which the panel shall decide 
their merits, is whether the release taken as 
a whole is plainly inconsistent with the re-
quirements of the Act and its implementing 
regulations. Provided, however, that once 
the Nixon estate elects to use the procedures 
in paragraph 1 above in place of the provi-
sions in paragraphs 4(b) and (d) and 5(c) 
above, it cannot subsequently revert back to 
the formal objection process set forth in 36 
C.F.R. Part 1275 for that tape segment. 

9. Within thirty (30) days of the Court’s 
entry of an order as described in paragraph 
14 below, the Archivist shall designate a par-
ticular person who shall be responsible for 
responding to reasonable inquiries from the 
plaintiffs on the status of the releases and 
objections. Such designation may be changed 
at any time at the Archivist’s discretion by 
a notice to plaintiffs through their counsel. 

10. If the Archives appoints a Senior Archi-
val Panel as defined in 36 C.F.R. 1275.46(d) 
and (e), no party to the Agreement may ob-
ject to the appointment of such a panel on 
the ground that the suggestion to appoint 
such a panel was originated by an individual 
other than the processing archivists assigned 
to the Archives’ Nixon Presidential Mate-
rials Staff. 

11. The Archives will allow members of the 
public to obtain copies of publicly accessible 
portions of the tapes after the releases de-
scribed in paragraph 5 above, are completed; 
provided, however, that if the releases de-
scribed in paragraph 5 above are not com-
pleted by December 31, 1999, the Archives 
will allow members of the public to obtain 
copies only of the abuses of governmental 
power tapes, together with any other tapes 
publicly released as of the date of the filing 
of this Agreement with the Court, beginning 
January 1, 2000. Further provided, that if the 
releases described in paragraph 5 above are 
not completed by December 31, 2002, the Ar-
chives will, beginning January 1, 2003, allow 
members of the public to obtain copies of all 
tapes that have been made available to the 
public by that date and tapes that subse-
quently become available, as they are re-
leased. 

12(a). Promptly after the Court enters the 
Order provided for in paragraph 14 below, 
plaintiff Kutler will withdraw his request 
under the Freedom of Information Act, 5 
U.S.C. 552, for any and all tape logs and other 
finding aids, which is pending in Kutler v. 
Carlin, et al., Civ. A. No. 92–0661–NHJ 
(D.D.C.). In all other respects, plaintiff 
Kutler’s request in that action shall be unaf-
fected by this Agreement. 

(b). Nothing in this Agreement shall affect 
the processing by the Archives of any 
dictabelts, which are a collection of record-
ings of former President Nixon and other 
White House staff members dictating memo-
randa, correspondence and speech drafts, 
that are included in the materials that are 
subject to the Act. 

13. Pursuant to Rule 315 of this Court, the 
plaintiffs and the defendant shall attempt to 
resolve the plaintiffs’ claim for attorneys’ 
fees and expenses and shall advise the Court 
no later than forty-five (45) days after this 
Court has entered the Order provided for in 
paragraph 14 below on whether they have 
been able to resolve the issue of attorneys’ 
fees and expenses. If no resolution has been 
reached, they will, at that time, recommend 
a schedule to the Court to resolve such 
claim. 

14. The parties agree to the dissolution of 
the preliminary injunction entered on Au-
gust 9, 1993, and dismissal with prejudice of 
this action, including all claims and cross- 
claims, except for the issue to be litigated as 
described in subparagraph 2(a) above, and 
any fees and expenses claimed pursuant to 
paragraph 13 above, by filing the attached 
Joint Motion to Vacate Preliminary Injunc-
tion and to Dismiss Claims, and the attached 
Consent Order. The parties agree that the 
Court shall retain jurisdiction to: (a) Con-
sider the entry of an order in accordance 
with the terms of paragraph 5 above; (b) re-
solve the issue to be litigated as described in 
subparagraph 2(a) above; (c) determine any 
fees and expenses claimed pursuant to para-
graph 13 above; and (d) for the purpose of en-
forcing the terms of this Agreement. The 
parties further agree that such jurisdiction, 
except with respect to the issue described in 
paragraph 2 above, will be retained only 
until the later of the implementation of 
paragraph 11 above or the completion of the 
releases called for in paragraph 5 above. 
Plaintiffs and the Nixon estate further agree 
that they will not challenge any regulations 
issued by the Archives which implement and 
are consistent with this Agreement. 

15. The terms of this Agreement may not 
be altered except with the written consent of 
the parties. Nothing in this Agreement con-
stitutes an admission of liability or wrong-
doing on the part of any party. 

Executed this 12th day of April, 1996. 

For Plaintiffs Stanley I. Kutler and Public 
Citizen: 
Alan B. Morrison, 

(D.C. Bar No. 073114), Public Citizen Litiga-
tion Group, 1600 20th Street NW., Wash-
ington, DC 20009, (202) 588–1000. 

For Defendant John W. Carlin: 
Anne L. Weismann, 

(D.C. Bar No. 298190) 

Judry L. Subar, 
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(D.C. Bar No. 347518) 
Alina S. Kofsky, 
(D.C. Bar No. 419093), Department of Justice, 
Federal Programs Branch, Civil Division, 901 
E Street NW., Room 1010, Washington, DC 
20530, (202) 514–4523. 

For Defendant-Intervenors John H. Taylor 
and William E. Griffin: 
Herbert J. Miller, 
(D.C. Bar No. 026120) 

R. Stan Mortenson, 

(D.C. Bar No. 114678) 

Scott L. Nelson, 

(D.C. Bar No. 413548) 

Ellen Fels Berkman, 

(D.C. Bar No. 433310) 

Miller, Cassidy, Larroca & Lewin, 

2555 M Street, NW., Washington, DC 20037, 
(202) 293–6400. 

[61 FR 17846, Apr. 23, 1996, as amended at 67 
FR 44766, July 5, 2002] 
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SUBCHAPTER G—NARA FACILITIES 

PART 1280—USE OF NARA 
FACILITIES 

Subpart A—What Are the General Rules of 
Conduct on NARA Property? 

General Information on Using NARA 
Facilities 

Sec. 
1280.1 What is the purpose of this part? 
1280.2 What property is under the control of 

the Archivist of the United States? 
1280.4 Can children under the age of 14 use 

NARA facilities? 
1280.6 May I bring a seeing-eye dog or other 

assistance animal? 
1280.8 Will my belongings be searched? 
1280.10 Are there special rules for driving on 

NARA property? 
1280.12 Is parking available? 
1280.14 May I use the shuttle bus to travel 

to the National Archives at College Park 
or to the National Archives Building in 
Washington, DC? 

1280.16 Are there additional rules posted? 

Prohibited Activities 

1280.18 May I bring guns or other weapons 
onto NARA property? 

1280.20 What is your policy on illegal drugs 
and alcohol? 

1280.22 Is gambling allowed on NARA prop-
erty? 

1280.24 Is smoking allowed on NARA prop-
erty? 

1280.26 May I pass out fliers on NARA prop-
erty? 

1280.28 Where can I eat and drink on NARA 
property? 

1280.30 Are soliciting, vending, and debt col-
lection allowed on NARA property? 

1280.32 What other behavior is not per-
mitted? 

1280.34 What are the types of corrective ac-
tion NARA imposes for prohibited behav-
ior? 

1280.36 May I file an appeal if I am banned 
from NARA facilities? 

Subpart B—What Are the Rules for Filming, 
Photographing, or Videotaping on 
NARA Property? 

1280.40 Definitions. 
1280.42 When do the rules in this subpart 

apply? 
1280.44 May I film, photograph, or videotape 

on NARA property for commercial pur-
poses? 

1280.46 What are the rules for filming, 
photographing, or videotaping on NARA 
property for personal use? 

1280.48 How do I apply to film, photograph, 
or videotape on NARA property for news 
purposes? 

1280.50 What will I be allowed to film, pho-
tograph, or videotape for news purposes? 

1280.52 What are the rules for filming, 
photographing, or videotaping on NARA 
property for news purposes? 

Subpart C—What Are the Additional Rules 
for Using NARA Facilities in the Wash-
ington, DC, Area? 

1280.60 Where do I enter the National Ar-
chives Building in Washington, DC? 

1280.62 When are the exhibit areas in the 
National Archives Building open? 

1280.64 What entrance should I use to enter 
the National Archives at College Park? 

1280.66 May I use the National Archives Li-
brary? 

1280.68 May I use the cafeteria at the Na-
tional Archives at College Park? 

Subpart D—What Rules Apply to Use NARA 
Public Areas in the Washington, DC, Area? 

1280.70 When does NARA allow non-NARA 
groups to use the public areas of NARA 
property? 

1280.71 What are the general rules for using 
NARA property in the Washington, DC, 
area? 

1280.72 What additional rules apply for a 
NARA approved event? 

1280.74 What spaces in the National Ar-
chives Building are available for use by 
non-NARA groups and organizations? 

1280.76 When are the public areas available 
for private events in the National Ar-
chives Building? 

1280.78 Does NARA charge fees for the use of 
public areas in the National Archives 
Building? 

1280.80 How do I request to use NARA public 
areas in the National Archives Building? 

1280.82 How will NARA handle my request 
to use public areas in the National Ar-
chives Building? 

1280.84 May I ask to use the Rotunda? 
1280.85 What space in the National Archives 

at College Park is available for use by 
non-NARA groups and organizations? 

1280.86 When are the public areas available 
for events in the National Archives at 
College Park? 

1280.87 Does NARA charge fees for the use of 
public areas in the National Archives at 
College Park? 

1280.88 How do I request to use NARA public 
areas in the National Archives at College 
Park? 
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1280.89 How will NARA handle my request 
to use public areas in the National Ar-
chives at College Park? 

Subpart E—What Additional Rules Apply for 
Use of Facilities in Presidential Libraries? 

1280.90 What are the rules of conduct while 
visiting the Presidential libraries? 

1280.92 When are the Presidential library 
museums open to the public? 

1280.94 When do Presidential libraries allow 
other groups to use their public areas for 
events? 

1280.96 Supplemental rules. 

Subpart F—What Additional Rules Apply for 
Use of Public Areas at Regional 
Records Services Facilities? 

1280.100 What are the rules of conduct at 
NARA regional records services facili-
ties? 

1280.102 When do NARA regional records 
services facilities allow other groups to 
use their public areas for events? 

AUTHORITY: 44 U.S.C. 2102 notes, 2104(a), 
2112, 2903 

SOURCE: 65 FR 34978, June 1, 2000, unless 
otherwise noted. 

Subpart A—What Are the General 
Rules of Conduct on NARA 
Property? 

GENERAL INFORMATION ON USING NARA 
FACILITIES 

§ 1280.1 What is the purpose of this 
part? 

(a) This part tells you what rules you 
must follow when you use property 
under the control of the Archivist of 
the United States (see § 1280.2 of this 
part). 

(b) When you are using other NARA 
facilities, the General Services Admin-
istration (GSA) regulations, Conduct 
on Federal Property, at 41 CFR part 
102–74, Subpart C, apply to you. These 
facilities are the NARA regional 
records services facilities, the Wash-
ington National Records Center in 
Suitland, MD, the National Personnel 
Records Center in St. Louis, MO, and 
the Office of the Federal Register in 
Washington, DC. The rules in 
§§ 1280.32(l), 1280.34 (a)(1) and (a)(2), and 
1280.36 also apply to you. The rules in 
Subpart B of this part also apply to 
you if you wish to film, take photo-
graphs, or make videotapes. The rules 

in Subpart F of this part also apply to 
you if you wish to use the NARA-as-
signed conference rooms in those facili-
ties. 

(c) If you are using records in a 
NARA research room in a NARA facil-
ity, you must also follow the rules in 36 
CFR part 1254. If you violate a rule or 
regulation in 36 CFR part 1254, you are 
subject to the types of corrective ac-
tion set forth in that part, including 
revocation of research privileges. 

(d) If you violate a rule or regulation 
in this part you are subject to, among 
other types of corrective action, re-
moval and banning from the facility. 

[65 FR 34978, June 1, 2000, as amended at 68 
FR 53882, Sept. 15, 2003, 73 FR 36793, June 30, 
2008] 

§ 1280.2 What property is under the 
control of the Archivist of the 
United States? 

The following property is under the 
control of the Archivist of the United 
States and is defined as ‘‘NARA prop-
erty’’ in this part 1280: 

(a) The National Archives Building. 
Property under the control of the Ar-
chivist includes: 

(1) The Pennsylvania Avenue, NW, 
entrance between 7th and 9th Streets 
including the area within the retaining 
walls on either side of the entrance, in-
clusive of the statues, and the steps 
and ramps leading up to the entrance 
of the building; 

(2) On the 7th Street, 9th Street, and 
Constitution Avenue, NW, sides of the 
building, all property between the Na-
tional Archives Building and the curb 
line of the street, including the side-
walks and other grounds, the steps 
leading up to the Constitution Avenue 
entrance, the Constitution Avenue en-
trance, and the portico area between 
the steps and the Constitution Avenue 
entrance. 

(3) The National Park Service con-
trols the areas on the Pennsylvania 
Avenue side of the National Archives 
Building that are not under the control 
of the Archivist of the United States. 

(b) The National Archives at College 
Park. Property under control of the Ar-
chivist includes approximately 37 acres 
bounded: 

(1) On the west by Adelphi Road; 
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(2) On the north by the Potomac 
Electric Power Company right-of-way; 

(3) On the east by Metzerott Road; 
and 

(4) On the south by the University of 
Maryland. 

(c) The Presidential Libraries. Property 
under control of the Archivist includes 
the Presidential Libraries and Muse-
ums that are listed in 36 CFR 1253.3. 

(d) The National Archives at Atlanta. 
The National Archives at Atlanta in 
Morrow, Georgia, as specified in 36 CFR 
1253.7(d). 

(e) The Federal Records Centers. The 
Federal Records Centers in Ellenwood, 
Georgia, and Riverside, California, as 
specified in 36 CFR 1253.6 (d) and (l), re-
spectively. 

(f) Additional Facilities. As other prop-
erties come under the control of the 
Archivist of the United States, they 
will be listed in these regulations as 
soon as practicable. 

[65 FR 34978, June 1, 2000, as amended at 71 
FR 76166, Dec. 20, 2006; 72 FR 4432, Jan. 31, 
2007; 75 FR 19557, Apr. 15, 2010] 

§ 1280.4 What items are subject to in-
spection by NARA? 

NARA may, at its discretion, inspect 
the personal property in the possession 
of any NARA contractor, employee, 
student intern, visitor, volunteer, or 
other person arriving on, working at, 
visiting, or departing from NARA prop-
erty. 

[71 FR 76167, Dec. 20, 2006] 

§ 1280.6 Can children under the age of 
14 use NARA facilities? 

Children under the age of 14 will be 
admitted to NARA facilities only if 
they are accompanied by an adult who 
will supervise them at all times while 
on NARA property. The director of a 
NARA facility may authorize a lower 
age limit for admission of unaccom-
panied children to meet special cir-
cumstances (e.g., students who have 
been given permission to conduct re-
search without adult supervision). 

[65 FR 34978, June 1, 2000. Redesignated at 71 
FR 76167, Dec. 20, 2006] 

§ 1280.8 May I bring a seeing-eye dog 
or other assistance animal? 

Yes, persons with disabilities may 
bring guide dogs or other animals used 
for guidance and assistance onto NARA 
property. You may not bring any other 
animals into a NARA facility except 
for official purposes. 

[65 FR 34978, June 1, 2000. Redesignated at 71 
FR 76167, Dec. 20, 2006] 

§ 1280.10 Are there special rules for 
driving on NARA property? 

(a) You must obey speed limits, post-
ed signs, and other traffic laws, and 
park only in designated spaces. 

(b) NARA will tow, at the owner’s ex-
pense, any vehicle that is parked ille-
gally. Except in emergencies, you may 
not park in spaces reserved for holders 
of NARA parking permits. If an emer-
gency forces you to leave your vehicle 
in an illegal area, you must notify the 
security guards at that NARA facility 
as soon as possible. We will not tow 
your illegally parked car if you have 
notified a security guard of an emer-
gency unless it is creating a hazard or 
blocking an entrance or an exit. 

(c) We may deny any vehicle access 
to NARA property for public safety or 
security reasons. 

§ 1280.12 Is parking available? 
(a) The National Archives Building. 

There is no parking available for re-
searchers or visitors to the National 
Archives Building. However, this build-
ing is easily accessible by bus or sub-
way and there are several commercial 
parking lots located near the building. 

(b) The National Archives at College 
Park. The National Archives at College 
Park has limited public parking space. 
The garage is open to the public on a 
first-come, first-served basis during the 
hours the research rooms are open. 
There is public bus service to this 
building. Individuals and groups vis-
iting the National Archives at College 
Park are encouraged to use public 
transportation or car pool to get to the 
building as the parking lot is often full 
during our busiest hours. 

(c) Records services facilities. Most 
records services facilities have onsite 
parking available for researchers. 
Parking at these facilities and at the 
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Washington National Records Center is 
governed by GSA regulations, Manage-
ment of Buildings and Grounds, found 
at 41 CFR part 101–20. The National Ar-
chives at Philadelphia on Market 
Street (in Philadelphia) and the Na-
tional Archives at New York City do 
not have onsite parking. However, 
there is ample parking in commercial 
parking garages near these facilities. 

(d) Presidential Libraries. All of the 
Presidential Libraries have onsite 
parking for researchers and museum 
visitors. Some of the spaces are re-
served for staff and for security rea-
sons. 

[65 FR 34978, June 1, 2000, as amended at 75 
FR 19558, Apr. 15, 2010] 

§ 1280.14 May I use the shuttle bus to 
travel to the National Archives at 
College Park or to the National Ar-
chives Building in Washington, DC? 

The NARA shuttle, which travels 
concurrently each hour between the 
National Archives Building and the Na-
tional Archives at College Park, is in-
tended for NARA employees’ use for of-
ficial purposes. Other Government em-
ployees on official business or re-
searchers may also use the shuttle if 
space is available. The shuttle operates 
Monday through Friday, excluding 
Federal holidays, 8:00 a.m. to 5:00 p.m. 

[65 FR 34978, June 1, 2000; 65 FR 35840, June 
6, 2000] 

§ 1280.16 Are there additional rules 
posted? 

Yes, there are additional rules posted 
on NARA property. You must, at all 
times while on NARA property, comply 
with official NARA signs and with the 
directions of the guards and NARA 
staff. 

PROHIBITED ACTIVITIES 

§ 1280.18 May I bring guns or other 
weapons onto NARA property? 

No, you may not bring firearms or 
other dangerous or deadly weapons ei-
ther openly or concealed onto NARA 
property except for official business. 
You also may not bring explosives, or 
items intended to be used to fabricate 
an explosive or incendiary device, onto 
NARA property. State-issued con-

cealed-carry permits are not valid on 
NARA property. 

§ 1280.20 What is your policy on illegal 
drugs and alcohol? 

You may not use or be in possession 
of illegal drugs on NARA property. You 
also may not enter NARA property 
while under the influence of illegal 
drugs or alcohol. Using alcoholic bev-
erages on NARA property is prohibited 
except for occasions when the Archi-
vist of the United States or his/her des-
ignee has granted an exemption in 
writing. 

§ 1280.22 Is gambling allowed on 
NARA property? 

(a) No, you may not participate in 
any type of gambling while on NARA 
property. This includes: 

(1) Participating in games for money 
or other personal property; 

(2) Operating gambling devices; 
(3) Conducting a lottery or pool; or 
(4) Selling or purchasing numbers 

tickets. 
(b) This rule does not apply to li-

censed blind operators of vending fa-
cilities who are selling chances for any 
lottery set forth in a State law and 
conducted by an agency of a State as 
authorized by section 2(a)(5) of the 
Randolph-Sheppard Act (20 U.S.C. 107, 
et seq.) 

§ 1280.24 Is smoking allowed on NARA 
property? 

Smoking is not allowed inside any 
NARA facility. 

§ 1280.26 May I pass out fliers on 
NARA property? 

No, you may not distribute or post 
handbills, fliers, pamphlets or other 
materials on bulletin boards or else-
where on NARA property, except in 
those spaces designated by NARA as 
public forums. This prohibition does 
not apply to displays or notices distrib-
uted as part of authorized Government 
activities or bulletin boards used by 
employees to post personal notices. 

§ 1280.28 Where can I eat and drink on 
NARA property? 

You may only eat and drink in des-
ignated areas in NARA facilities. Eat-
ing and drinking is prohibited in the 
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research, records storage, and museum 
areas unless specifically authorized by 
the Archivist or designee. 

§ 1280.30 Are soliciting, vending, and 
debt collection allowed on NARA 
property? 

(a) No, on NARA property you may 
not: 

(1) Solicit for personal, charitable, or 
commercial causes; 

(2) Sell any products; 
(3) Display or distribute commercial 

advertising; or 
(4) Collect private debts. 
(b) If you are a NARA employee or 

contractor, you may participate in na-
tional or local drives for funds for wel-
fare, health or other purposes that are 
authorized by the Office of Personnel 
Management and/or approved by NARA 
(e.g. the Combined Federal Campaign). 
Also, nothing in this section prohibits 
employees from activities permitted 
under the Standards of Ethical Con-
duct and Office of Government Ethics 
rules. 

§ 1280.32 What other behavior is not 
permitted? 

We reserve the right to remove any-
one from NARA property who is: 

(a) Stealing NARA property; 
(b) Willfully damaging or destroying 

NARA property; 
(c) Creating any hazard to persons or 

things; 
(d) Throwing anything from or at a 

NARA building; 
(e) Improperly disposing of rubbish. 
(f) Acting in a disorderly fashion; 
(g) Acting in a manner that creates a 

loud or unusual noise or a nuisance; 
(h) Acting in a manner that unrea-

sonably obstructs the usual use of 
NARA facilities: 

(i) Acting in a manner that otherwise 
impedes or disrupts the performance of 
official duties by Government and con-
tract employees; 

(j) Acting in a manner that prevents 
the general public from obtaining 
NARA-provided services in a timely 
manner; or 

(k) Loitering. 
(l) Threatening directly (e.g., in-per-

son communications or physical ges-
tures) or indirectly (e.g., via regular 
mail, electronic mail, or phone) any 

NARA employee, visitor, volunteer, 
contractor, other building occupants, 
or property. 

[65 FR 34978, June 1, 2000, as amended at 68 
FR 53882, Sept. 15, 2003] 

§ 1280.34 What are the types of correc-
tive action NARA imposes for pro-
hibited behavior? 

(a) Individuals who violate the provi-
sions of this part are subject to: 

(1) Removal from the premises (re-
moval for up to seven calendar days) 
and possible law enforcement notifica-
tion; 

(2) Banning from property owned or 
operated by NARA; 

(3) Arrest for trespass; and 
(4) Any additional types of corrective 

action prescribed by law. 
(b) The regional administrator of the 

facility (or the director if so des-
ignated) has the authority to have the 
individual immediately removed and 
denied further access to the premises 
for up to seven calendar days. During 
this removal period, the Assistant Ar-
chivist for Administration renders a 
decision on whether the individual 
should be banned from specific or all 
NARA facilities permanently or tempo-
rarily (in up to one-year increments). 
Long-term banning under this part in-
cludes automatic revocation of re-
search privileges, notwithstanding the 
time periods set forth in 36 CFR 1254.48 
. Research privileges remain revoked 
until the ban is lifted, at which time an 
application for new privileges may be 
submitted. 

(c) Upon written notification by the 
Assistant Archivist for Administra-
tion, individuals may be banned from 
all NARA facilities. All NARA facili-
ties will be notified of the banning of 
individuals. 

[68 FR 53882, Sept. 15, 2003, as amended at 73 
FR 36793, June 30, 2008] 

§ 1280.36 May I file an appeal if I am 
banned from NARA facilities? 

Yes, within 30 calendar days of re-
ceiving such notification, an individual 
may appeal the decision in writing. In 
the request, the individual must state 
the reasons for the appeal and mail it 
to the Deputy Archivist of the United 
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States for reconsideration (address: Na-
tional Archives and Records Adminis-
tration (ND), 8601 Adelphi Road, Col-
lege Park, MD 20740–6001). The Deputy 
Archivist has 30 calendar days from re-
ceipt of an appeal to make a decision 
to rescind, modify, or uphold the ban. 
If the ban is upheld, further requests 
by the affected individual will not be 
acted upon if received prior to the expi-
ration of a period of one year from the 
date of the last request for reconsider-
ation. After one year has passed, a fur-
ther request for reconsideration will be 
considered, and the Deputy Archivist 
will decide, within 30 calendar days of 
receiving the request, whether the ban 
remains in place or is rescinded. Notice 
of the decision will be provided in writ-
ing to the affected individual. 

[68 FR 53882, Sept. 15, 2003] 

Subpart B—What Are the Rules for 
Filming, Photographing, or 
Videotaping on NARA Prop-
erty? 

§ 1280.40 Definitions. 
(a) Filming, photographing, or 

videotaping for commercial purposes. Any 
filming, photographing, or videotaping 
to promote commercial enterprises or 
commodities. 

(b) News filming, photographing, or 
videotaping. Any filming, 
photographing, or videotaping done by 
a commercial or non-profit news orga-
nization that is intended for use in a 
television or radio news broadcast, 
newspaper, or periodical. 

(c) Personal use filming, photographing, 
or videotaping. Any filming, 
photographing, or videotaping intended 
solely for personal use that will not be 
commercially distributed. 

§ 1280.42 When do the rules in this 
subpart apply? 

(a) These rules apply to anyone who 
is filming, photographing, or 
videotaping inside any NARA-run facil-
ity and while on NARA property. 

(b) Filming, photographing, and 
videotaping on the grounds of any 
NARA regional records services facil-
ity, or on the grounds surrounding the 
Washington National Records Center 
are governed by GSA regulations, Man-

agement of Buildings and Grounds, 
found at 41 CFR part 101–20, and must 
be approved by a GSA official. 

§ 1280.44 May I film, photograph, or 
videotape on NARA property for 
commercial purposes? 

No, filming, photographing, and 
videotaping on NARA property for 
commercial purposes is prohibited. 

§ 1280.46 What are the rules for film-
ing, photographing, or videotaping 
on NARA property for personal use? 

(a) You may film, photograph, or vid-
eotape outside a NARA facility so long 
as you do not impede vehicular or pe-
destrian traffic. 

(b) You may film, photograph, or vid-
eotape inside a NARA facility during 
regular business hours in public areas, 
including research rooms and exhi-
bition areas, under the following condi-
tions: 

(1) You may not use a flash or other 
supplemental lighting; and 

(2) You may not use a tripod or simi-
lar equipment. 

(c) You may not film, photograph, or 
videotape in any of the exhibit areas of 
the National Archives Building in 
Washington, DC, including the Ro-
tunda where the Declaration of Inde-
pendence, the Constitution, and the 
Bill of Rights are displayed. 

[65 FR 34978, June 1, 2000, as amended at 73 
FR 36793, June 30, 2008; 75 FR 3863, Jan. 25, 
2010] 

§ 1280.48 How do I apply to film, pho-
tograph, or videotape on NARA 
property for news purposes? 

(a) If you wish to film, photograph, 
or videotape for news purposes at the 
National Archives Building (as delin-
eated in § 1280.2(a)), the National Ar-
chives at College Park, or the Wash-
ington National Records Center, you 
must request permission from the 
NARA Public Affairs Officer, 700 Penn-
sylvania Avenue, NW., Washington, DC 
20408–0001. See also § 1280.42(b) for addi-
tional permissions relating to the 
Washington National Records Center. 

(b) If you wish to film, photograph, 
or videotape for news purposes at a 
Presidential library or at a regional 
records services facility, you must con-
tact the director of the library (see 36 
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CFR 1253.3 for contact information) or 
regional records services facility (see 
36 CFR 1253.6 for contact information) 
to request permission. 

(c) Your request for permission to 
film, photograph, or videotape for news 
purposes must contain the following 
information: 

(1) The name of the organization you 
are working for; 

(2) Areas you wish to film, photo-
graph, or videotape; 

(3) Documents, if any, you wish to 
film; 

(4) The purpose of the project you are 
working on; 

(5) What you intend to do with the 
film, photograph, or videotape; and 

(6) How long you will need to com-
plete your work on NARA property. 

(d) You must request permission at 
least one week in advance of your de-
sired filming date. If you make a re-
quest within a shorter time period, we 
may not be able to accommodate your 
request. 

(e) OMB control number 3095–0040 has 
been assigned to the information col-
lection contained in this section. 

(f) This section does not apply to you 
if you have permission to use your own 
microfilming equipment to film archi-
val records and donated historical ma-
terials under the provisions of 36 CFR 
1254.90 through 1254.110. You must fol-
low the procedures in 36 CFR part 1254 
for permission to film archival records 
and donated materials for research pur-
poses or for microfilm publications. 

[65 FR 34978, June 1, 2000, as amended at 
36793, June 30, 2008] 

§ 1280.50 What will I be allowed to 
film, photograph, or videotape for 
news purposes? 

(a) NARA will permit you to film, 
photograph, or videotape sections of 
the interior or exterior of any NARA 
facility only for stories about: 

(1) NARA programs; 
(2) NARA exhibits; 
(3) NARA holdings; 
(4) NARA services; 
(5) A former President; 
(6) A researcher who has made or is 

making use of NARA holdings (pro-
vided that the researcher also approves 
your request); or 

(7) Any other NARA-related activity 
approved by the appropriate NARA rep-
resentative. 

(b) NARA reserves the right to reject 
any request that does not meet the cri-
teria set forth in 36 CFR 1280.50(a) and 
(c) or because of scheduling or staffing 
constraints. 

(c) We will not grant you permission 
to film, photograph, or videotape if you 
intend to use the film, photographs, or 
videotape for commercial, partisan po-
litical, sectarian, or similar activities. 

§ 1280.52 What are the rules for film-
ing, photographing, or videotaping 
on NARA property for news pur-
poses? 

The following conditions and restric-
tions apply to anyone that has been 
granted permission to film, photo-
graph, or videotape for news purposes 
under Subpart B: 

(a) NARA may limit or prohibit use 
of artificial light in connection with 
the filming, photographing, or 
videotaping of documents for news pur-
poses. You may not use any supple-
mental lighting devices while filming, 
photographing, or videotaping inside a 
NARA facility in the Washington, DC, 
area without the prior permission of 
the NARA Public Affairs Officer. If the 
Public Affairs Officer approves your 
use of artificial lighting in the Ro-
tunda, NARA will use facsimiles in 
place of the Declaration of Independ-
ence, the Constitution, and the Bill of 
Rights. If NARA approves your use of 
high intensity lighting, NARA will 
cover or replace with facsimiles all 
other exhibited documents that fall 
within the boundaries of such illumina-
tion. You may not use any supple-
mental lighting devices at the Presi-
dential Libraries and the regional 
records services facilities without per-
mission from a NARA representative at 
that facility. 

(b) On a case-by-case basis, the Pub-
lic Affairs Officer or other appropriate 
NARA representative may grant you 
permission to film, photograph, or vid-
eotape in stack areas containing un-
classified records. 

(c) While filming, photographing, or 
videotaping, you are liable for injuries 
to people or property that result from 
your activities on NARA property. 
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(d) At all times while on NARA prop-
erty, you must conduct your activities 
in accordance with all applicable 
NARA regulations contained in this 
part. 

(e) Your filming, photographing, or 
videotaping activity may not impede 
people who are entering or exiting any 
NARA facility unless otherwise author-
ized by the facility’s director, or by the 
NARA Public Affairs Officer for Wash-
ington, DC, area facilities. 

(f) You must be accompanied by a 
NARA staff member when filming, 
photographing, or videotaping the inte-
rior of any NARA facility. 

(g) NARA will approve your request 
to do press interviews of NARA per-
sonnel on NARA property only when 
such employees are being interviewed 
in connection with official business. 
Interviews with NARA staff and re-
searchers may take place only in areas 
designated by the NARA Public Affairs 
Officer for Washington, DC, area facili-
ties, or by the appropriate NARA rep-
resentative at other NARA facilities. 

(h) You may film and photograph 
documents only in those areas which 
the NARA Public Affairs Staff des-
ignates in the National Archives Build-
ing, the National Archives at College 
Park, or the Washington National 
Records Center or in those areas des-
ignated as appropriate by the staff liai-
son at other NARA facilities. 

(i) We will limit your film and pho-
tography sessions to two hours. 

(j) You may not state or imply that 
NARA approves of or will sponsor: 

(1) Your activities or views; or 
(2) The uses to which you put images 

depicting any NARA facility. 

[65 FR 34978, June 1, 2000, as amended at 73 
FR 36794, June 30, 2008] 

Subpart C—What Are the Addi-
tional Rules for Using NARA 
Facilities in the Washington, 
DC, Area? 

§ 1280.60 Where do I enter the Na-
tional Archives Building in Wash-
ington, DC? 

(a) To conduct research or official 
business, you must enter the Pennsyl-
vania Avenue entrance of the National 
Archives Building. 

(b) To visit the exhibit areas of the 
National Archives Building, including 
the National Archives Experience and 
Rotunda, you must enter through the 
Constitution Avenue entrance. 

[65 FR 34978, June 1, 2000, as amended by 71 
FR 42060, July 25, 2006] 

§ 1280.62 When are the exhibit areas in 
the National Archives Building 
open? 

(a) The exhibit areas’ hours of oper-
ation are posted at http:// 
www.archives.gov. Last admission to 
the exhibit areas of the building will be 
no later than 30 minutes before the 
stated closing hour. The Archivist of 
the United States reserves the author-
ity to close the exhibit areas to the 
public at any time for special events or 
other purposes. The building is closed 
on Thanksgiving and December 25. 

[75 FR 71547, Nov. 24, 2010] 

§ 1280.64 What entrance should I use 
to enter the National Archives at 
College Park? 

You may enter the National Archives 
at College Park facility only through 
the main entrance on Adelphi Road. 
This entrance will be open to visitors 
during normal business hours described 
in 36 CFR 1253.2. Commercial deliveries 
must be made at the loading dock 
which is accessible only from 
Metzerott Road. 

§ 1280.66 May I use the National Ar-
chives Library? 

The National Archives Library facili-
ties in the National Archives Building 
and in the National Archives at College 
Park are operated to meet the needs of 
researchers and NARA staff members. 
If you are not conducting research in 
archival materials at NARA, NARA Li-
brary staff will refer you to public li-
braries and other possible sources for 
such published materials. 

§ 1280.68 May I use the cafeterias? 

Yes, the Charters Café in the Na-
tional Archives Building is normally 
open to the public Monday through 
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Friday, 10 a.m. to 4 p.m. and the cafe-
teria at the National Archives at Col-
lege Park is open to the public from 8 
a.m. to 4 p.m. 

[73 FR 36794, June 30, 2008] 

Subpart D—What Rules Apply to 
Use NARA Public Areas in the 
Washington, DC, Area? 

GENERAL 

SOURCE: 73 FR 36794, June 30, 2008, unless 
otherwise noted. 

§ 1280.70 When does NARA allow non- 
NARA groups to use the public 
areas of NARA property? 

(a) The primary use of NARA prop-
erty in the Washington, DC, area (the 
National Archives Building and the Na-
tional Archives at College Park), in-
cluding those areas open to the public, 
is the conduct of official NARA busi-
ness, including public programs and 
other activities conducted in conjunc-
tion with government and non-govern-
ment organizations and the Founda-
tion for the National Archives (‘‘Foun-
dation’’). In conducting official busi-
ness, NARA and its partners use all of 
the public areas of the Washington, DC, 
area facilities. There are no public 
areas in the Washington National 
Records Center in Suitland, MD. 

(b) NARA may permit, under the con-
ditions described in this subpart, the 
occasional use of certain public areas 
by other Federal agencies, quasi-Fed-
eral agencies, and state, local, and trib-
al government organizations for offi-
cial activities. NARA also permits the 
occasional, non-official use of its pub-
lic areas by organizations when the ac-
tivity relates to or furthers NARA’s ar-
chival, records, or other programs. 

§ 1280.71 What are the general rules 
for using NARA property in the 
Washington, DC, area? 

In addition to the rules listed in Sub-
parts A, B, and C of this part, you must 
adhere to the following rules when 
using NARA public spaces: 

(a) All use must relate to or further 
the archival, records, or other activi-
ties of NARA. Examples of use that 
meet this standard include programs 
that promote research in or the dis-

semination and use of NARA holdings, 
including educational programs and 
materials, the preservation of NARA 
holdings or the historical records and 
documentary materials of other insti-
tutions, and the use and enjoyment of 
NARA exhibits. 

(b) All use must be consistent with 
the public perception of NARA as an 
archival and research institution. 

(c) When NARA cohosts an activity 
with the Foundation or other organiza-
tions, NARA must be identified as the 
cohost in all materials and publicity 
relating to the activity. 

(d) When NARA has authorized your 
organization to use NARA property, 
you may not characterize your use of 
NARA property as an endorsement by 
NARA of your organization or its ac-
tivities, or otherwise suggest an offi-
cial relationship between NARA and 
your organization. 

(e) You are not allowed to charge an 
admission fee or make any indirect as-
sessment for admission, and you may 
not otherwise collect money at the 
event. 

(f) You may not use NARA property 
or permission to use that property to 
advertise, promote, or sell commercial 
enterprises, products, or services, or 
for partisan political, sectarian, or 
similar purposes. 

(g) You may not use NARA property 
if you or your organization or group 
engages in discriminatory practices 
proscribed by the Civil Rights Act of 
1964, as amended. 

(h) You must not misrepresent your 
identity to the public nor conduct any 
activities in a misleading or fraudulent 
manner. 

(i) You must ensure that no Govern-
ment property is destroyed, displaced, 
or damaged during your use of NARA 
public areas. You must take prompt ac-
tion to replace, return, restore, repair 
or repay NARA for any damage caused 
to Government property during the use 
of NARA facilities. 

§ 1280.72 What additional rules apply 
for a NARA approved event? 

(a) Approved applicants must provide 
support people as needed to register 
guests, distribute approved literature, 
name tags, and other material. 
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(b) We must approve in advance any 
item that you plan to distribute or dis-
play during your use of NARA prop-
erty, or any notice or advertisement 
that refers, directly or indirectly, to 
NARA, the Foundation for the Na-
tional Archives, or the National Ar-
chives Trust Fund, or incorporates any 
of the seals described in 36 CFR 1200.2. 

(c) We must approve in advance any 
vendor or caterer who will work in 
NARA facilities. You must comply 
with all NARA requirements for the 
use of food and drink at your event. 

(d) No food or drink may be present 
or consumed in areas where original 
records or historical materials are dis-
played. 

NATIONAL ARCHIVES BUILDING, 
WASHINGTON, DC 

§ 1280.74 What spaces in the National 
Archives Building are available for 
use by non-NARA groups and orga-
nizations? 

You may ask to use the following 
areas in the National Archives Build-
ing, Washington, DC: 

Area Capacity 

Rotunda Galleries .................. 250 persons. 
William G. McGowan Theater 290 persons. 
Archivist’s Reception Room .. 125 persons. 
Presidential Conference 

Rooms.
20 to 70 persons. 

§ 1280.76 When are the public areas 
available for private events in the 
National Archives Building? 

Most public areas are available for 
set-up and use on weekdays from 6 p.m. 
until 10:30 p.m. during the fall and win-
ter seasons (day after Labor Day 
through March 14). The areas are avail-
able for set-up and use from 7:30 p.m. 
until 10:30 p.m. in the spring season 
(March 15 through Labor Day). The 
areas are not available during week-
ends or on Federal holidays. A NARA 
staff member must be present at all 
times when non-NARA groups use 
NARA spaces. 

§ 1280.78 Does NARA charge fees for 
the use of public areas in the Na-
tional Archives Building? 

(a) NARA is authorized to charge fees 
for the occasional, non-official use of 
its public areas, as well as for services 

related to such use, including addi-
tional cleaning, security, and other 
staff services. NARA will either exer-
cise this authority directly, or, for ac-
tivities co-sponsored with the Founda-
tion for the National Archives, as part 
of your group’s arrangements with the 
Foundation. 

(b) We will inform organizations in-
terested in using public spaces in the 
National Archives Building in advance 
and in writing of the total estimated 
cost associated with using the public 
area of interest. Fees NARA charges 
are paid to the National Archives Trust 
Fund. 

(c) Federal and quasi-Federal agen-
cies, State, local, and tribal govern-
mental institutions using public space 
for official government functions pay 
fees to the National Archives Trust 
Fund only for the costs for additional 
cleaning, security, and other staff serv-
ices NARA provides. 

§ 1280.80 How do I request to use 
NARA public areas in the National 
Archives Building? 

(a) Direct your request to use space 
to: Special Events Division Director 
(AI); National Archives and Records 
Administration, 700 Pennsylvania Ave-
nue, NW., Room G–9, Washington, DC 
20408. Request by telephone at 202–357– 
5164 or by fax at 202–357–5926. 

(b) You must submit requests, signed 
by an authorized official of your orga-
nization, to use NARA public areas at 
least 30 calendar days before the pro-
posed event is to occur. 

(c) OMB control number 3095–0043 has 
been assigned to the information col-
lection contained in this section. 

§ 1280.82 How will NARA handle my 
request to use public areas in the 
National Archives Building? 

(a) When you ask to use property in 
the National Archives Building, we re-
view your request to: 

(1) Ensure that it meets all of the 
provisions in this subpart; 

(2) Determine if the public area you 
have requested is available on the date 
and time you have requested; 

(3) Evaluate whether your proposed 
use is appropriate for the requested 
space; and 

(4) Determine the costs of the event. 
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(b) When we have completed this re-
view, we will notify you of the deci-
sion. We may ask for additional infor-
mation before deciding whether or not 
to approve your event. 

(c) NARA reserves the right to re-
view, reject, or require changes in any 
material, activity, or caterer you in-
tend to use for the event. 

§ 1280.84 May I ask to use the Ro-
tunda? 

The Rotunda is primarily used for 
the public exhibition of the Charters of 
Freedom and other documents from 
NARA’s holdings. NARA also uses the 
Rotunda for activities that further its 
Strategic Plan. Therefore, the use of 
the Rotunda for private events is not 
permitted. NARA may, upon applica-
tion, permit other Federal agencies, 
quasi-Federal agencies, and State, 
local, and tribal governments to use 
the Rotunda for official functions, with 
NARA as a co-sponsor. Governmental 
groups that use the Rotunda for offi-
cial functions must reimburse NARA 
for the cost of additional cleaning, se-
curity, and other staff services. 

NATIONAL ARCHIVES AT COLLEGE PARK, 
MD 

§ 1280.85 What space in the National 
Archives at College Park is avail-
able for use by non-NARA groups 
and organizations? 

You may ask to use the following 
areas: 

Area Capacity 

Auditorium .............................. 300. 
Lecture Rooms ...................... 30 to 70 persons (or up to 

300 with all dividers re-
moved). 

§ 1280.86 When are the public areas 
available for events in the National 
Archives at College Park? 

Most areas are available for set-up 
and use from 8 a.m. until 9:30 p.m., 
Monday through Friday, and from 9 
a.m. until 4:30 p.m. on Saturday. A 
NARA staff member must be present at 
all times when the public area is in 
use. If the space and staff are available, 
we may approve requests for events 
held before or after these hours and on 
Sunday. 

§ 1280.87 Does NARA charge fees for 
the use of public areas in the Na-
tional Archives at College Park? 

NARA may charge a fee under 44 
U.S.C. 2903(b) for the use of public 
areas at the National Archives at Col-
lege Park. We inform organizations in 
advance and in writing of the total es-
timated cost of using the public area. 
Federal and quasi-Federal agencies, 
State, local, and tribal governmental 
institutions using public space for offi-
cial government functions pay fees to 
the National Archives Trust Fund only 
for the costs for additional cleaning, 
security, and other staff services 
NARA provides. 

§ 1280.88 How do I request to use 
NARA public areas in the National 
Archives at College Park? 

(a) Direct your request to use space 
to: Special Events Coordinator (AII); 
Facilities and Personal Property Man-
agement Division; National Archives 
and Records Administration; 8601 
Adelphi Road, College Park, MD 20740– 
6001. Request by telephone at 301–837– 
1900, or by fax at 301–837–3237. 

(b) You must submit requests for use 
of NARA public areas at least 30 cal-
endar days before the proposed event is 
to occur. 

(c) OMB control number 3095–0043 has 
been assigned to the information col-
lection contained in this section. 

§ 1280.89 How will NARA handle my 
request to use public areas in the 
National Archives at College Park? 

(a) When you ask to use public areas 
at the National Archives at College 
Park, we will review your request to: 

(1) Ensure that it meets all of the 
provisions in this subpart; 

(2) Determine if the room you have 
requested is available on the date and 
time you have requested; and 

(3) Determine the cost of the event. 
(b) When we have completed this re-

view, we will notify you of the deci-
sion. We may ask for additional infor-
mation before deciding whether or not 
to approve your event. 

(c) NARA reserves the right to re-
view, reject, or require changes in any 
material, activity, or caterer you in-
tend to use for the event. 
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Subpart E—What Additional Rules 
Apply for Use of Facilities in 
Presidential Libraries? 

§ 1280.90 What are the rules of conduct 
while visiting the Presidential li-
braries? 

In addition to the rules in Subpart A, 
when visiting the museums of the Pres-
idential Libraries, you may be required 
to check all of your parcels and lug-
gage in areas designated by Library 
staff. 

§ 1280.92 When are the Presidential li-
brary museums open to the public? 

(a) The Presidential library museums 
are open every day except Thanks-
giving, December 25, and January 1 
(with the exception of the Lyndon 
Baines Johnson Library which is only 
closed December 25). For more specific 
information about museum hours, 
please contact the libraries directly or 
visit the NARA Web site at http:// 
www.archives.gov. Hours for the Presi-
dential libraries’ research rooms are 
also posted at http://www.archives.gov. 

(b) See 36 CFR 1253.3 for the oper-
ating hours of the research rooms of 
the Presidential Libraries. 

[65 FR 34978, June 1, 2000, as amended at 75 
FR 71547, Nov. 24, 2010] 

§ 1280.94 When do Presidential librar-
ies allow other groups to use their 
public areas for events? 

(a) Although Presidential Library 
buildings and grounds are intended pri-
marily for the libraries’ use in carrying 
out their programs, you may request 
the use of Presidential Library facili-
ties when the proposed activity is: 

(1) Sponsored, cosponsored, or au-
thorized by the library; 

(2) Conducted to further the library’s 
interests; and 

(3) Scheduled so as not to interfere 
with the normal operation of the li-
brary. 

(b) Your event at the library must be 
for the benefit of or in connection with 
the mission and programs of the li-
brary and must be consistent with the 
public perception of the library as a re-
search and cultural institution. 

(c) To request the use of a library 
area, you must apply in writing to the 
library director (see 36 CFR 1253.3 for 

the address) and complete NA Form 
16011, Application for Use of Space in 
Presidential Libraries. OMB control 
number 3095–0024 has been assigned to 
the information collection contained in 
this section. 

(d) You may not use library facilities 
for any activities that involve: 

(1) Profit making; 
(2) Commercial advertising and sales; 
(3) Partisan political activities; 
(4) Sectarian activities, or other 

similar activities; or 
(5) Any use inconsistent with those 

authorized in this section. 
(e) You may not charge admission 

fees, indirect assessment, or take any 
other kind of monetary collection at 
the event. NARA will charge normal 
admission fees to the museum if that 
area is used for the event. 

(f) You will be assessed additional 
charges by the library director to reim-
burse the Government for expenses in-
curred as a result of your use of the li-
brary facility. 

§ 1280.96 Supplemental rules. 

Library directors may establish ap-
propriate supplemental rules governing 
use of Presidential libraries and adja-
cent buildings and areas under NARA 
control. 

Subpart F—What Additional Rules 
Apply for Use of Public Areas 
at Regional Records Services 
Facilities? 

§ 1280.100 What are the rules of con-
duct at NARA regional records serv-
ices facilities? 

While at any NARA regional records 
services facility, you are subject to all 
of the following: 

(a) The GSA regulations, Conduct on 
Federal Property (41 CFR Part 102–74, 
Subpart C); 

(b) The rules in Subparts B and F of 
this part; 

(c) Section 1280.1(b through d); 
(d) Section 1280.32(l); 
(e) Section 1280.34 (a)(1) and (a)(2); 

and 
(f) Section 1280.36. 

[68 FR 53883, Sept. 15, 2003] 
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§ 1280.102 When do NARA regional 
records services facilities allow 
other groups to use their public 
areas for events? 

(a) Although NARA regional records 
services facility auditoriums and other 
public spaces in the facility buildings 
and the facility grounds are intended 
primarily for the use of the NARA re-
gional records services facility in car-
rying out its programs, you may re-
quest to use one of these areas for lec-
tures, seminars, meetings, and similar 
activities when these activities are: 

(1) Sponsored, cosponsored, or au-
thorized by the NARA regional records 
services facility; 

(2) To further NARA’s interests; and 
(3) Scheduled so as not to interfere 

with the normal operation of the 
NARA regional records services facil-
ity. 

(b) Your event at the NARA regional 
records services facility must be for 
the benefit of or in connection with the 
mission and programs of NARA. 

(c) You must ask permission to use a 
public area at a NARA regional records 
services facility from the director of 
that facility (see 36 CFR 1253.6 for a list 
of addresses). 

(d) NARA regional records services 
facilities will not allow use of any 
auditoriums or other public spaces for 
any activities that involve: 

(1) Profit making; 
(2) Commercial advertising and sales; 
(3) Partisan political activities; 
(4) Sectarian activities, or other 

similar activities; or 
(5) Any use inconsistent with those 

authorized in this section. 
(e) You may not charge admission 

fees, indirect assessment, or take any 
other kind of monetary collection at 
the event. 

(f) You will be assessed a charge by 
the facility director to reimburse the 
Government for expenses incurred as a 
result of the your use of the facility. 

PART 1281—PRESIDENTIAL LIBRARY 
FACILITIES 

Sec. 
1281.1 What is the scope of this part? 
1281.2 What publications are incorporated 

by reference? 
1281.3 What definitions apply to this part? 

1281.4 What are the architectural and design 
standards for Presidential libraries? 

1281.6 What certifications must be provided 
to NARA? 

1281.8 What information must be provided 
to NARA for its report to Congress on a 
new Presidential library facility? 

1281.10 When does a foundation consult with 
NARA before offering a gift of a physical 
or material change, or addition to an ex-
isting library? 

1281.12 What information must be provided 
to NARA for its report to Congress on a 
change or addition to a Presidential li-
brary facility? 

1281.14 What type of endowment is required 
for a Presidential library? 

1281.16 What standard does NARA use for 
measuring building size? 

AUTHORITY: 44 U.S.C. 2104(a), 2112. 

SOURCE: 73 FR 34198, June 17, 2008, unless 
otherwise noted. 

§ 1281.1 What is the scope of this part? 
(a) This part implements provisions 

of the Presidential Libraries Act, codi-
fied at 44 U.S.C. 2112(a) and (g). The Act 
requires the Archivist of the United 
States to promulgate architectural and 
design standards for new and existing 
Presidential libraries in order to en-
sure that such depositories preserve 
Presidential records subject to Chapter 
22 of this title and papers and other 
historical materials accepted for de-
posit under section 2111 of this title 
and contain adequate research facili-
ties. In addition the Archivist must 
submit a written report to the Con-
gress before accepting new libraries or 
certain proposed physical or material 
changes or additions to an existing li-
brary; and to ensure, for existing li-
braries subject to the mandatory en-
dowment requirement, that the endow-
ment specified by 44 U.S.C. 2112(g) has 
been transferred to the National Ar-
chives Trust Fund before acceptance by 
the Archivist. 

(b) This part applies to design and 
construction of new libraries that are 
offered to NARA on or after July 17, 
2008 and to material changes or addi-
tions to new and existing libraries 
funded wholly by gift on or after that 
date. 

§ 1281.2 What publications are incor-
porated by reference? 

(a) The materials listed in this sec-
tion are incorporated by reference in 
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the corresponding sections noted. 
These incorporations by reference were 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. These mate-
rials are incorporated as they exist on 
the date of the approval, and notice of 
any change in these materials will be 
published in the FEDERAL REGISTER. 
The materials are available for pur-
chase at the corresponding addresses 
noted below. You may inspect a copy 
at the National Archives and Records 
Administration, 8601 Adelphi Road, 
College Park, MD 20740 or at the Office 
of the Federal Register (OFR). For in-
formation on the availability of this 
material at the OFR, call 202–741–6030, 
or go to: http://www.archives.gov/ 
federallregister/ 
codeloflfederallregulations/ 
ibrllocations.html. 

(b) The following materials are avail-
able for purchase from the Building 
Owners and Managers Association 
(BOMA), BOMA International 1201 New 
York Avenue, NW., Suite 300, Wash-
ington DC, 20005, http://www.boma.org. 
or the American National Standards 
Institute, (ANSI), Inc., 11 West 42nd 
Street, New York, NY 10036. 

(1) ANSI/BOMA Z65.1–1996, Standard 
Method for Measuring Floor Areas in 
Office Buildings (the BOMA Standard), 
approved June 7, 1996; IBR approved for 
§§ 1281.3, and 1281.16. 

(2) [Reserved] 

[73 FR 34198, June 17, 2008, as amended at 76 
FR 11337, Mar. 2, 2011] 

§ 1281.3 What definitions apply to this 
part? 

The following definitions apply to 
this part: 

Architectural and design standards. 
This term refers to the document cited 
in § 1281.4. 

Archival functions. The term means 
arranging, describing, reviewing, pre-
serving, reproducing, restoring, exhib-
iting, and making available Presi-
dential and other records and histor-
ical materials in the care and custody 
of the Presidential libraries, and in-
cludes the salaries and expenses of 
NARA personnel performing those 
functions. 

Endowment library. This term means 
a Presidential library that is subject to 

the endowment requirements of 44 
U.S.C. 2112(g). The term includes the 
existing libraries of presidents who 
took the oath of office as President for 
the first time on or after January 20, 
1985, the proposed library of President 
George W. Bush, and the libraries of 
presidents who take the oath of office 
as President for the first time on or 
after July 1, 2002. 

Equipment. As used in this part, the 
term means operating equipment that 
must be furnished with the new library 
and included in the calculation of the 
required endowment. Operating equip-
ment is fundamental to the operation 
of the library and is normally built 
into the facility or permanently 
mounted to the structure. 

Existing library. This term means a 
Presidential library that has been ac-
cepted by the Archivist under 44 U.S.C. 
2112(a) and established as part of the 
system of Presidential libraries man-
aged by NARA. 

Facility operations. This term means 
those activities, including administra-
tive services, involved with maintain-
ing, operating, protecting, and improv-
ing a Presidential library. 

Foundation. This term means a pri-
vate organization organized under 
state law to construct a new Presi-
dential library. The term usually refers 
to nonprofit charitable organizations 
that meet the requirements of section 
501(c)(3) of the Internal Revenue Code 
(26 CFR 501(c)(3)). The term specifically 
includes ‘‘foundation’’ and ‘‘institute,’’ 
as those terms are used in 44 U.S.C. 
2112(a)(1)(B). 

Historical materials. The term ‘‘his-
torical materials’’ has the meaning set 
forth at 44 U.S.C. 2101. 

New library. This term means a Presi-
dential library for a President who 
took the oath of office as President for 
the first time on or after January 20, 
1985, that has not been accepted by the 
Archivist under 44 U.S.C. 2112(a). Presi-
dential libraries that have been accept-
ed by the Archivist and established as 
part of the system of Presidential li-
braries that are managed by NARA are 
‘‘existing libraries.’’ 

Physical or material change or addition. 
This term means any addition of 
square footage, as defined by the 

VerDate Mar<15>2010 12:12 Sep 29, 2011 Jkt 223139 PO 00000 Frm 01008 Fmt 8010 Sfmt 8010 Y:\SGML\223139.XXX 223139er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



999 

National Archives and Records Administration § 1281.8 

BOMA Standard (incorporated by ref-
erence in § 1281.2) or any physical or 
material change to the existing struc-
ture of an existing library that results 
in a significant increase in the cost of 
facility operations. 

Presidential library. This term means 
a Presidential archival depository as 
defined in 44 U.S.C. 2101. 

Presidential records. The term has the 
meaning set forth at 44 U.S.C. 2201. 

§ 1281.4 What are the architectural 
and design standards for Presi-
dential libraries? 

The Archivist is required by 44 U.S.C. 
2112(a)(2) to promulgate architectural 
and design standards for Presidential 
libraries. The standards address the ar-
chitectural, design, and structural re-
quirements of a new Presidential li-
brary and additions or renovations, and 
they ensure that Presidential libraries 
are safe and efficient to operate and 
provide adequate and secure research 
and museum facilities. A copy of the 
standards is provided to the foundation 
upon request and is available from the 
Office of Presidential Libraries (NL), 
Room 2200, 8601 Adelphi Rd., College 
Park, MD 20740–6001. 

§ 1281.6 What certifications must be 
provided to NARA? 

(a) The foundation must provide to 
NARA design and construction certifi-
cations specified in the architectural 
and design standards. 

(b) Any item that NARA finds is not 
in compliance with the architectural 
and design standards must be corrected 
by the foundation or, if not corrected 
by the foundation, will be corrected by 
NARA with the foundation paying the 
full cost of taking necessary corrective 
action. 

§ 1281.8 What information must be pro-
vided to NARA for its report to Con-
gress on a new Presidential library 
facility? 

(a) NARA must submit a report to 
Congress on a proposed new library 
pursuant to 44 U.S.C. 2112(a)(3). The 
foundation that is building the library 
must help NARA as necessary in com-
piling the information needed for this 
report. If a State, political subdivision, 
university, institution of higher learn-
ing, or institute participates in the 

construction of the new library (e.g., 
by making land available for the facil-
ity), that party is subject to the same 
requirement. Requested information 
must be sent to the Office of Presi-
dential Libraries (NL), Room 2200, 8601 
Adelphi Rd., College Park, MD 20740– 
6001 far enough in advance of the an-
ticipated date of transfer of the Li-
brary for NARA to compile and submit 
the report so that it may lie before 
Congress for the minimum time period 
specified in 44 U.S.C. 2112(a)(5). The 
normal lead time for submitting the re-
quired information is a least six 
months in advance of the anticipated 
date of transfer, but the submission 
date is subject to negotiation between 
NARA and the foundation in specific 
cases. The collection of information by 
NARA for these purposes has been ap-
proved under the Paperwork Reduction 
Act by the Office of Management and 
Budget with the control number 3095– 
0036. 

(b) Paragraph (a)(3) of 44 U.S.C. 2112 
lists the information that NARA must 
include in its report to Congress. The 
foundation and NARA will agree as 
part of the planning process for a new 
library on what information the foun-
dation will provide and when. The same 
requirement applies to other entities 
involved in the construction of a new 
library (e.g., a local government or uni-
versity). Foundations will normally be 
responsible, at a minimum, for pro-
viding the following information to 
NARA: 

(1) A description of the land, facility, 
and equipment offered as a gift or to be 
made available without transfer of 
title, which must include: 

(i) The legal description of the land, 
including plat, and evidence of clear 
title to the land upon which the library 
is constructed; 

(ii) Site plan, floor plans, building 
sections and elevations, artist’s rep-
resentation of building and grounds; 

(iii) Description of building contents, 
including furniture, equipment, and 
museum installations; and 

(iv) Measurement of the facility in 
accordance with § 1281.16. 

(2) A statement specifying the esti-
mated total cost of the library and the 
amount of the endowment required 
pursuant to 44 U.S.C. 2112(g); 
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(3) An offer or other statement set-
ting forth the terms of the proposed 
agreement for transfer or use of the fa-
cility, if any; 

(4) Copies of any proposed agree-
ments between the state, other polit-
ical subdivision, the donating group, 
other institutions, and the United 
States which may affect ownership or 
operation of the library facility; 

(5) A statement of and copies of any 
proposed agreements concerning the 
proposed support of library programs 
by non-federal sources; and 

(6) A statement on cost-saving design 
features of the building. 

(7) A written certification that the li-
brary and the equipment therein will 
comply with NARA standards. 

§ 1281.10 When does a foundation con-
sult with NARA before offering a 
gift of a physical or material 
change, or addition to an existing 
library? 

A foundation must consult with the 
Office of Presidential Libraries before 
beginning the process of offering a gift 
for the purpose of making a physical or 
material change or addition to a new 
or existing library. NARA will furnish 
the interested foundation the current 
architectural and design standards as 
specified in § 1281.4. Others may request 
a single copy by writing the Office of 
Presidential Libraries (NL), Room 2200, 
8601 Adelphi Road, College Park, Mary-
land 20740–6001. 

§ 1281.12 What information must be 
provided to NARA for its report to 
Congress on a change or addition to 
a Presidential library facility? 

(a) NARA must submit a report to 
Congress on a proposed physical or ma-
terial change or addition to an existing 
library that is being funded wholly by 
gift. The foundation or other party of-
fering the gift to NARA must help 
NARA as necessary in compiling the 
information needed for the report. Re-
quired information must be sent to the 
Office of Presidential Libraries (NL), 
Room 2200, 8601 Adelphi Rd., College 
Park, MD 20740–6001, far enough in ad-
vance of the Archivist’s acceptance of 
the gift for NARA to compile and sub-
mit the report to Congress in accord-
ance with 44 U.S.C. 2112(a)(5). The nor-
mal lead time for submitting the re-

quired information on physical or ma-
terial changes or additions is at least 
nine (9) months in advance of the an-
ticipated date that work will begin on 
the physical or material change or ad-
dition to the library. The collection of 
information contained in this section 
has been approved under the Paper-
work Reduction Act by the Office of 
Management and Budget with the con-
trol number 3095–0036. 

(b) Paragraph (a)(4) of 44 U.S.C. 2112 
lists the information that NARA must 
include in its report to Congress. The 
donor and NARA will agree as part of 
the planning process what information 
the donor will provide and when, but 
donors will normally be responsible, at 
a minimum, for providing the following 
information to NARA: 

(1) A description of the gift, which 
must include as appropriate: 

(i) The legal description of the land, 
including plat; 

(ii) Site plan, floor plans, building 
sections and elevations, artist’s rep-
resentation of building and grounds as 
they will be affected by the gift; 

(iii) Description of building contents 
that are part of the gift, including fur-
niture, equipment, and museum instal-
lations; 

(iv) For endowment libraries, a meas-
urement of the addition or change to 
the facility in accordance with § 1281.16; 
and 

(v) A review of all critical spaces 
where NARA holdings will be stored, 
used, or exhibited, including informa-
tion on life-safety, environmental, 
holdings storage, and other systems 
against NARA standards. 

(2) A statement of the estimated 
total cost of the proposed physical or 
material change or addition to the li-
brary, and, for endowment libraries, an 
estimate of the amount of the addi-
tional endowment required pursuant to 
44 U.S.C. 2112(g). 

(3) A statement of the purpose of the 
proposed change or addition. 

(4) A written certification that the li-
brary and the equipment therein will 
comply with NARA standards after the 
change or addition is made. 
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§ 1281.14 What type of endowment is 
required for a Presidential library? 

(a) Endowment requirement—new li-
braries. The foundation or organization 
that is offering NARA a new Presi-
dential library must establish an en-
dowment for the library, by gift or be-
quest, in the National Archives Trust 
Fund before the Archivist may accept 
the transfer of the library. The purpose 
of the endowment is to help NARA de-
fray the cost of facility operations. The 
endowment requirement for the pro-
spective new library of President 
George W. Bush is set forth in para-
graphs 2 and 3 of 44 U.S.C. 2112(g). The 
endowment requirements for the new 
libraries of presidents taking the oath 
of office from the first time on or after 
July 1, 2002, are set forth in paragraphs 
2, 3, and 5 of 44 U.S.C. 2112(g). 

(b) Endowment requirement—change or 
addition to an endowment library. For a 
proposed physical or material change 
or addition to an endowment library 
that is being funded wholly by gift, the 
foundation or other organization that 
is offering the gift must agree, as a 
condition of the gift, to transfer mon-
ies by gift or bequest to the library’s 
existing endowment in the National 
Archives Trust Fund in an amount suf-
ficient to satisfy the requirements of 
paragraphs 2, 3, and 5 of 44 U.S.C. 
2112(g). The Archivist must determine 
that the additional endowment monies 
have been transferred to the Trust 
Fund before he accepts the gift of the 
physical or material change or addi-
tion. 

(c) Use of endowment income. The in-
come from a library’s endowment is 
available to cover the cost of facility 
operations, but is not available for the 
performance of archival functions. 

(d) Calculating a library’s endowment. 
The formulas for calculating the re-
quired endowment are set forth in 44 
U.S.C. 2112(g)(3)–(5). 

(e) Equipment costs that must be in-
cluded in the endowment calculation. The 
cost of all operating equipment pro-
vided with a new library must be in-
cluded in the endowment calculation 
pursuant to 44 U.S.C. 2112(g)(3). The Ar-
chivist will provide in the architec-
tural and design standards, a list of 
equipment guidelines, recommenda-
tions, and minimum requirements for a 

foundation’s use in designing and 
building a new library. The list is not 
exhaustive and requirements may 
change with evolving technology, pro-
gram requirements, and the final li-
brary design. 

(f) Formula for a shared use library 
building. For endowment purposes, the 
construction cost of a shared use li-
brary building containing both NARA 
and Foundation-controlled areas will 
be determined using the following for-
mula: The percentage of the usable 
square footage of the NARA-controlled 
areas to the usable square footage of 
the entire building multiplied by the 
cost of the entire building. That figure 
is then used in calculating a library’s 
endowment as specified by subsection 
(d) of this section and 44 U.S.C. 
2112(g)(3)–(5). 

§ 1281.16 What standard does NARA 
use for measuring building size? 

For purposes of 44 U.S.C. 2112(g)(3) 
and (4), and this part, NARA has adopt-
ed the BOMA Standard (incorporated 
by reference in § 1281.2) as the standard 
for measuring the size of the facility 
and the value for calculating the en-
dowment. The architectural and design 
standards contain the description of 
the area to be measured as to obtain 
the useable square footage and the ex-
clusions to the measurement. 

PART 1284—EXHIBITS 

Sec. 
1284.1 Scope of part. 
1284.20 Does NARA exhibit privately-owned 

material? 
1284.30 Does NARA lend documents to other 

institutions for exhibit purposes? 

AUTHORITY: 44 U.S.C. 2104(a), 2109. 

SOURCE: 69 FR 39323, June 30, 2004, unless 
otherwise noted. 

§ 1284.1 Scope of part. 

This part sets forth policies and pro-
cedures concerning the exhibition of 
materials. 

§ 1284.20 Does NARA exhibit privately- 
owned material? 

(a) NARA does not normally accept 
for display documents, paintings, or 
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other objects belonging to private indi-
viduals or organizations except as part 
of a NARA-produced exhibit. 

(b) NARA may accept for temporary 
special exhibit at the National Ar-
chives Building privately-owned docu-
ments or other objects under the fol-
lowing conditions: 

(1) The material to be displayed re-
lates to the institutional history of the 
National Archives and Records Admin-
istration or its predecessor organiza-
tions, the National Archives Establish-
ment and the National Archives and 
Records Service; 

(2) Exhibition space is available in 
the building that NARA judges to be 
appropriate in terms of security, light 
level, climate control, and available 
exhibition cases or other necessary fix-
tures; and 

(3) NARA has resources (such as ex-
hibit and security staff) available to 
produce the special exhibit. 

(c) The Director of Museum Pro-
grams (NWE), in conjunction with the 
NARA General Counsel when appro-
priate, reviews all offers to display pri-
vately-owned material in the Wash-
ington, DC, area, and negotiates the 

terms of exhibition for offers that 
NARA can accept. Directors of Presi-
dential libraries perform these tasks 
for their respective libraries. The lend-
er must provide in writing evidence of 
title to and authenticity of the item(s) 
to be displayed before NARA makes a 
loan agreement. 

(d) The Director of Museum Pro-
grams or director of the pertinent 
Presidential library will inform the of-
fering private individual or organiza-
tion of NARA’s decision in writing 
within 60 days. 

§ 1284.30 Does NARA lend documents 
to other institutions for exhibit pur-
poses? 

Yes, NARA considers lending docu-
ments that are in appropriate condi-
tion for exhibition and travel. Prospec-
tive exhibitors must comply with 
NARA’s requirements for security, fire 
protection, environmental controls, 
packing and shipping, exhibit methods, 
and insurance. For additional informa-
tion, contact Registrar, Museum Pro-
grams (NWE), National Archives and 
Records Administration, 8601 Adelphi 
Road, College Park, MD 20740–6001. 
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SUBCHAPTER H—JFK ASSASSINATION RECORDS 

PART 1290—GUIDANCE FOR INTER-
PRETATION AND IMPLEMENTA-
TION OF THE PRESIDENT JOHN F. 
KENNEDY ASSASSINATION 
RECORDS COLLECTION ACT OF 
1992 (JFK ACT) 

Sec. 
1290.1 Scope of assassination record. 
1290.2 Scope of additional records and infor-

mation. 
1290.3 Sources of assassination records and 

additional records and information. 
1290.4 Types of materials included in scope 

of assassination record and additional 
records and information. 

1290.5 Requirement that assassination 
records be released in their entirety. 

1290.6 Originals and copies. 
1290.7 Additional guidance. 
1290.8 Implementing the JFK Act—Notice of 

Assassination Record Designation. 

AUTHORITY: 44 U.S.C. 2107. 

SOURCE: 60 FR 33349, June 28, 1995, unless 
otherwise noted. Redesignated at 65 FR 39550, 
June 27, 2000. 

§ 1290.1 Scope of assassination record. 
(a) An assassination record includes, 

but is not limited to, all records, public 
and private, regardless of how labeled 
or identified, that document, describe, 
report on, analyze or interpret activi-
ties, persons, or events reasonably re-
lated to the assassination of President 
John F. Kennedy and investigations of 
or inquiries into the assassination. 

(b) An assassination record further in-
cludes, without limitation: 

(1) All records as defined in Section 
3(2) of the JFK Act; 

(2) All records collected by or seg-
regated by all Federal, state, and local 
government agencies in conjunction 
with any investigation or analysis of or 
inquiry into the assassination of Presi-
dent Kennedy (for example, any intra- 
agency investigation or analysis of or 
inquiry into the assassination; any 
interagency communication regarding 
the assassination; any request by the 
House Select Committee on Assassina-
tions to collect documents and other 
materials; or any inter- or intra-agen-
cy collection or segregation of docu-
ments and other materials); 

(3) Other records or groups of records 
listed in the Notice of Assassination 
Record Designation, as described in 
§ 1290.8 of this chapter. 

[60 FR 33349, June 28, 1995. Redesignated at 65 
FR 39550, June 27, 2000, as amended at 66 FR 
18873, Apr. 12, 2001] 

§ 1290.2 Scope of additional records 
and information. 

The term additional records and infor-
mation includes: 

(a) All documents used by govern-
ment offices and agencies during their 
declassification review of assassination 
records as well as all other documents, 
indices, and other material (including 
but not limited to those that disclose 
cryptonyms, code names, or other iden-
tifiers that appear in assassination 
records) that the Assassination 
Records Review Board (Review Board) 
has a reasonable basis to believe may 
constitute an assassination record or 
would assist in the identification, eval-
uation or interpretation of an assas-
sination record. The Review Board will 
identify in writing those records and 
other materials it intends to seek 
under this section. 

(b) All training manuals, instruc-
tional materials, and guidelines cre-
ated or used by the agencies in further-
ance of their review of assassination 
records. 

(c) All records, lists, and documents 
describing the procedure by which the 
agencies identified or selected assas-
sination records for review. 

(d) Organizational charts of govern-
ment agencies. 

(e) Records necessary and sufficient 
to describe the agency’s: 

(1) Records policies and schedules; 
(2) Filing systems and organization; 
(3) Storage facilities and locations; 
(4) Indexing symbols, marks, codes, 

instructions, guidelines, methods, and 
procedures; 

(5) Search methods and procedures 
used in the performance of the agen-
cies’ duties under the JFK Act; and 

(6) Reclassification to a higher level, 
transfer, destruction, or other informa-
tion (e.g., theft) regarding the status of 
assassination records. 
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(f) Any other record that does not 
fall within the scope of assassination 
record as described in § 1290.1, but 
which has the potential to enhance, en-
rich, and broaden the historical record 
of the assassination. 

[60 FR 33349, June 28, 1995, unless otherwise 
noted. Redesignated at 65 FR 39550, June 27, 
2000, as amended at 66 FR 18873, Apr. 12, 2001] 

§ 1290.3 Sources of assassination 
records and additional records and 
information. 

Assassination records and additional 
records and information may be lo-
cated at, or under the control of, with-
out limitation: 

(a) Agencies, offices, and entities of 
the executing, legislative, and judicial 
branches of the Federal Government; 

(b) Agencies, offices, and entities of 
the executive, legislative, and judicial 
branches of state and local govern-
ments; 

(c) Record repositories and archives 
of Federal, state, and local govern-
ments, including presidential libraries; 

(d) Record repositories and archives 
of universities, libraries, historical so-
cieties, and other similar organiza-
tions; 

(e) Individuals who possess such 
records by virtue of service with a gov-
ernment agency, office, or entity; 

(f) Persons, including individuals and 
corporations, who have obtained such 
records from sources identified in para-
graphs (a) through (e) of this section; 

(g) Persons, including individuals and 
corporations, who have themselves cre-
ated or have obtained such records 
from sources other than those identi-
fied in paragraphs (a) through (e) of 
this section; 

(h) Federal, state, and local courts 
where such records are being held 
under seal; or 

(i) Foreign governments. 

§ 1290.4 Types of materials included in 
scope of assassination record and 
additional records and information. 

The term record in assassination 
record and additional records and infor-
mation includes, for purposes of inter-
preting and implementing the JFK 
Act: 

(a) Papers, maps, and other documen-
tary material; 

(b) Photographs; 
(c) Motion pictures; 
(d) Sound and video recordings; 
(e) Machine readable information in 

any form; and 
(f) Artifacts. 

§ 1290.5 Requirement that assassina-
tion records be released in their en-
tirety. 

An assassination record shall be re-
leased in its entirety except for por-
tions specifically postponed pursuant 
to the grounds for postponement of 
public disclosure of records established 
in § 2107.6 of the JFK Act, and no por-
tion of any assassination record shall 
be withheld from public disclosure 
solely on grounds of non-relevance un-
less, in the Review Board’s sole discre-
tion, release of part of a record is suffi-
cient to comply with the intent and 
purposes of the JFK Act. 

§ 1290.6 Originals and copies. 
(a) For purposes of determining 

whether originals or copies of assas-
sination records will be made part of 
the President John F. Kennedy Assas-
sination Records Collection (JFK As-
sassination Records Collection) estab-
lished under the JFK Act, the fol-
lowing shall apply: 

(1) In the case of papers, maps, and 
other documentary materials, the Re-
view Board may determine that record 
copies of government records, either 
the signed original, original production 
or a reproduction that has been treated 
as the official record maintained to 
chronicle government functions or ac-
tivities, may be placed in the JFK As-
sassination Records Collection; 

(2) In the case of other papers, maps, 
and other documentary material, the 
Review Board may determine that a 
true and accurate copy of a record in 
lieu of the original may be placed in 
the JFK Assassination Records Collec-
tion; 

(3) In the case of photographs, the 
original negative, whenever available 
(otherwise, the earliest generation 
print that is a true and accurate copy), 
may be placed in the JFK Assassina-
tion Records Collection; 

(4) In the case of motion pictures, the 
camera original, whenever available 
(otherwise, the earliest generation 
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print that is a true and accurate copy), 
may be placed in the JFK Assassina-
tion Records Collection; 

(5) In the case of sound and video re-
cordings, the original recording, when-
ever available (otherwise, the earliest 
generation copy that is a true and ac-
curate copy), may be placed in the JFK 
Assassination Records Collection; 

(6) In the case of machine-readable 
information, a true and accurate copy 
of the original (duplicating all infor-
mation contained in the original and in 
a format that permits retrieval of the 
information), may be placed in the JFK 
Assassination Records Collection; and 

(7) In the case of artifacts, the origi-
nal objects themselves may be placed 
in the JFK Assassination Records Col-
lection. 

(b) To the extent records from for-
eign governments are included in the 
JFK Assassination Records Collection, 
copies of the original records shall be 
sufficient for inclusion in the collec-
tion. 

(c) In cases where a copy, as defined 
in paragraph (a) of this section, is au-
thorized by the Review Board to be in-
cluded in the JFK Assassination 
Records Collection, the Review Board 
may require that a copy be certified if, 
in its discretion, it determines a cer-
tification to be necessary to ensure the 
integrity of the JFK Assassination 
Records Collection. In cases where an 
original, as defined in paragraph (a) of 
this section, is required for inclusion in 
the JFK Assassination Records Collec-
tion, the Review Board may, at its dis-
cretion, accept the best available copy. 
In such cases that records included in 
the JFK Assassination Records Collec-
tion, whether originals or copies, con-
tain illegible portions, such records 
shall have attached thereto a certified 
transcription of the illegible language 
to the extent practicable. 

(d) For purposes of implementing the 
JFK Act, the term copy means a true 
and accurate photocopy duplication by 
a means appropriate to the medium of 
the original record that preserves and 
displays the integrity of the record and 
the information contained in it. 

(e) Nothing in this section shall be 
interpreted to suggest that additional 
copies of any assassination records 
contained in the JFK Assassination 

Records Collection are not also assas-
sination records that, at the Review 
Board’s discretion, may also be placed 
in the JFK Assassination Records Col-
lection. 

(f) Nothing in this section shall be in-
terpreted to prevent or to preclude cop-
ies of any electronic assassination 
records from being reformatted elec-
tronically in order to conform to dif-
ferent hardward and/or software re-
quirements of audiovisual or machine 
readable formats if such is the profes-
sional judgment of the National Ar-
chives and Records Administration. 

§ 1290.7 Additional guidance. 
(a) A government agency, office, or 

entity includes, for purposes of inter-
preting and implementing the JFK 
Act, all current, past, and former de-
partments, agencies, offices, divisions, 
foreign offices, bureaus, and delibera-
tive bodies of any Federal, state, or 
local government and includes all 
inter- or intra-agency working groups, 
committees, and meetings that possess 
or created records relating to the as-
sassination of President John F. Ken-
nedy. 

(b) The inclusion of artifacts in the 
scope of the term assassination record 
is understood to apply solely to the 
JFK Assassination Records Collection 
and to implement fully the terms of 
the JFK Act and has no direct or indi-
rect bearing on the interpretation or 
implementation of any other statute or 
regulation. 

(c) Whenever artifacts are included in 
the JFK Assassination Records Collec-
tion, it shall be sufficient to comply 
with the JFK Act if the public is pro-
vided access to photographs, drawings, 
or similar materials depicting the arti-
facts. Additional display of or exam-
ination by the public of artifacts in the 
JFK Assassination Records Collection 
shall occur under the terms and condi-
tions established by the National Ar-
chives and Records Administration to 
ensure their preservation and protec-
tion for posterity. 

(d) The terms and, or, any, all, and 
the plural and singular forms of nouns 
shall be understood in their broadest 
and most inclusive sense and shall not 
be understood to be terms of limita-
tion. 
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(e) Unless the Review Board in its 
sole discretion directs otherwise, 
records that are identified with respect 
to a particular person shall include all 
records ralating to that person that 
use or reflect the true name or any 
other name, pseudonym, codeword, 
symbol number, cryptonym, or alias 
used to identify that person. 

(f) Unless the Review Board in its 
sole discretion directs otherwise, 
records that are identified by the Re-
view Board with respect to a particular 
operation or program shall include all 
records, pertaining to that program by 
any other name, pseudonym, codeword, 
symbol, number, or cryptonym. 

§ 1290.8 Implementing the JFK Act— 
Notice of Assassination Record Des-
ignation. 

(a) A Notice of Assassination Record 
Designation (NARD) shall be the mech-
anism for the Review Board to an-
nounce publicly its determination that 
a record or group of records meets the 
definition of assassination records. 

(b) Notice of all NARDs will be pub-
lished in the FEDERAL REGISTER within 
30 days of the decision to designate 
such records as assassination records. 

(c) In determining to designate such 
records as assassination records, the 
Review Board must determine that the 
record or group of record will more 
likely than not enhance, enrich, and 
broaden the historical record of the as-
sassination. 
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